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ANNOUNCEMENTS 


Acknowledgment is made of the receipt by the Association of 
the following books: 

Five volumes of the Annual Reports of the North Dakota State 
Bar Association, 1910-1914. 

Year Book (1915-1916) of the New Jersey State Bar Asso- 
ciation. 

Report of the Mississippi State Bar Association for 1915. 

Transactions of the Twenty-second Annual Meeting of the 
South Carolina Bar Association. 

Report of the Thirty-second Annual Session of the Georgia 
Bar Association, 1915. 

Fifth Annual Report of the Massachusetts Bar Association, 
Vol. V, 1915. 

Report of the Board of Statutory Consolidation on the Simpli- 
fication of the Civil Practice of New York, 3 vols. 

International Courts of Arbitration (Thomas Balch). 

Guide to the Law of Spain (Palmer). 


At the recent annual meeting of the Association 115 new 
members were elected; this brings the total membership to 
10,032. 


Members and delegates registered at the Salt Lake meeting 
numbered 531. There were 309 members and guests in attend- 
ance at the dinner. 
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Elihu Root, of New York, was elected President of the Asso- 
ciation at the annual meeting in Salt Lake City; and George 
Whitelock, of Maryland, and Frederick E. Wadhams, of New 
York, were at the same time re-elected Secretary and Treasurer 
thereof, respectively. 


Upon the report of the Committee on Uniform State Laws, the 
Association adopted, at the meeting at Salt Lake City, a resolu- 
tion approving the following acts prepared by the National Con- 
ference of Commissioners on Uniform State Laws, and recom- 
mending them for adoption by the various states: 

The Uniform Partnership Act. 

The Uniform Workmen’s Compensation Act. 

The Uniform Cold Storage Act, and 

The Uniform Act Relating to Acknowledgments of Deeds and 

other Instruments Taken Outside of the United States. 

The Vice-President and Member of the General Council from 
each state will please note the above recommendations by the Asso- 
ciation, and will endeavor, in accordance with By-law XII of the 
Constitution, to procure the enactment by their legislature of the 
four acts approved by the Association. Drafts of the acts will be 
found in the July JourNaL, pages 398-454; additional copies 
may be had on application to the Secretary. 


Mr. Charles A. Morrison, of New York City, the official reporter 
for the American Bar Association, first reported the meeting 
of the Association in 1885, and completed this year, without a 
break, 30 years of faithful and efficient service. 


The Princess Theatre, Montreal, Canada, in which Viscount 
Haldane, then Lord Chancellor of Great Britain, delivered his 
address before the Association on September 1, 1913, was wrecked 
by fire on Thursday, September 23, 1915. 


The Secretary will be glad to receive from all State and Local 
Bar Associations any items of general interest to the profession 
for insertion in the JourNaL and to submit the same to the 
Committee on Publications; he will also be glad to insert in the 
JOURNAL announcements of the date and place of meeting of 
State and Local Bar Associations. 
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The Canons of Ethics of the American Bar Association will be 
furnished free of cost on application to the Secretary. 


EXECUTIVE COMMITTEE. 

The Executive Committee of the American Bar Association 
will meet on Saturday, January 8, 1916, at 10 o’clock A. M. at 
the Rooms of the Association of the Bar, No. 42 West 44th 
Street, New York City. 


ASSOCIATION OF AMERICAN LAW SCHOOLS. 
The Association of American Law Schools will meet in 
Chicago, Ill., December 28, 29 and 30, 1915, with the following 
program : 
TuEspDAyY, DEc. 28. 


8.00 P. M. President’s Address. 
10.00 P. M. Smoker. 


WepDNEsDAY, Dec. 29. 
10.00 A. M. Discussion of Professor Redlich’s Report on Case 
Method of Instruction. 
2.30 P. M. Paper or Address. 


TuurspayY, Dec. 30. 
10.00 A. M. Round Table Conference on problems of interest 
to teachers, on the following subjects: 
Real Property. 
Administrative Law. 
Procedure. 
Contracts. 
2.00 P. M. Business Meeting. 


ANNUAL MEETINGS OF STATE BAR ASSOCIATIONS. 

THE MassacHusetTts Bar Association will give its annual 
dinner in Boston, on the evening of October 29, 1915; this will be 
followed on Saturday, October 30, by the business meetings of the 
Association. 


THE Nepraska State Bar Association will hold its next 
meeting at the Hotel Fontenelle in Omaha, on Tuesday and Wed- 
nesday, December 28 and 29, 1915. Floyd R. Mechem, Professor 
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of Law at Chicago University, will deliver the annual address 
before the Association. 


THE West VirGINiA StTaTE Bar Association will hold its 
thirty-first annual meeting at Clarksburg, December 29-30, 1915. 


THE New York Strate Bar Association will meet’in New 
York City January 14-15, 1916. Headquarters will be at the 
Hotel Astor, where the annual dinner will be given on the 
evening of the 15th. Mr. Justice Hughes, of the Supreme Court 
of the United States, will deliver the annual address. 


THE Bar ASSOCIATION OF THE STATE OF KANSAS will hold its 
next meeting January 27 and 28, 1916, in Topeka. 


Tue Connecticut State Bar Association will meet in 
January, 1916, in the city of Hartford. 


EZRA R. THAYER. 


Ezra R. Thayer, of Massachusetts, Chairman of the Committee 
on Professional Ethics and Dean of the Law School of Harvard 
University, died suddenly on Tuesday, September 14. The 
funeral was held at Hingham, Mass., where Mr. Thayer resided 
in summer. The Association was represented at the services by 
George Whitelock under appointment of President Root. 


SENECA N. TAYLOR. 

Seneca N. Taylor, of Missouri, an active member of the Asso- 
ciation since 1904, died at Colorado Springs, Colorado, on August 
22, 1915, en route to his home in St. Louis, Mo., from Salt Lake 
City, where he was taken ill at the Conference of Commissioners 
on Uniform State Laws immediately preceding the meeting of 
the Association. 

J. NOTA McGILL. 

J. Nota McGill, of Washington, D. C., died on October 16, 
1915, at Asheville, N. C. He had taken an active interest in the 
work of the Association for fifteen years. He was a member of 
the Committee on Patent, Trade-Mark and Copyright Law, and 
had been Secretary for two years of the Section of Patent Law. 
Mr. McGill took charge of hotel reservations for members and 
guests at the Washington meeting in 1914, and performed the 
onerous duty with great efficiency. 
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ADDRESSES DELIVERED AT THE ANNUAL MEETING. 


ADDRESS OF THE PRESIDENT. 
PETER W. MELDRIM, 


OF GEORGIA. 


Our last meeting in Washington, D. C., was a notable one. 
It was particularly interesting in the fact that the Bench and the 
Bar, the judge and the lawyer, were brought into closer touch 
with each other. The scene at the annual dinner, when the Chief 
Justice of the Supreme Court of the United States rose to 
respond for that court, made a picture worthy of a master’s 
brush. We had heard England’s Chief Justice, Lord Russell, 
deliver the message of peace that he had brought across the seas. 
We had heard England’s Lord Chancellor; Haldane, repeat that 
message. These two orations will live in the memories of all 
who heard them; and yet, they did not thrill as did the simple 
words of Chief Justice White when, with eloquence sincere and 
unaffected, he rose to splendid heights of purest patriotism and 
of moral sublimity. 

Speaking of the American lawyer, he said: “May I not be 
permitted to indulge in the heartfelt aspiration that there may 
be given to him a deep and reverent purpose of faithfully dis- 
charging the duties which rest upon him, to the end that our 
fair institutions may be preserved and may be transmitted un- 
impaired to those who are to come? ” 

The thought thus expressed makes the subject of this address. 
We can form no clear conception of the lawyer, his preparation 
for the Bar, or of his relations to client and the state, or of his 
powers and duties, without first knowing something of the law, 
whose minister he is. 

And yet, what is meant by law? The acutest thinkers have 
failed to satisfactorily define it. Law exists in some form every- 
where, even among savages of least mental development, but the 
memory of the origin of law is lost in the centuries. Yet the 
simplest minds have a fair conception of what law is, and each 
mind forms its own conception for itself. Law is as old as time, 
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yet as young as the new-born moment; it is as certain as fate, 
yet as changeable as the whim or fancy of the fleeting hour; it is 
as high as heaven, as deep as hell, as broad as space, as infinite as 
infinity, as eternal as eternity, as omniscient and omnipotent as 
God because it is an attribute of God, and its home is the bosom 
of God. 

Scholars have failed to define law in exact and comprehensive 
terms, and historians have labored in vain to locate the time and 
place of its birth. It is said to have originated in prehistoric 
custom, but even the source of the twelve tables of the Romans is 
involved in doubt, for it is claimed that they were taken from the 
laws of Solon by deputies from Rome, who visited Athens in the 
time of Pericles. It is certain that Pliny said to Maximus when 
appointed Governor of Achaia: “ Revere the gods and heroes, 
the ancient virtue and glory of the nation. Respect even its 
fables and its vanity, remembering that from Greece we derived 
our laws.” These laws became through long years of develop- 
ment the Roman or civil law—the basis on which rests the juris- 
prudence of the Latin, the Slav, the Scandinavian, and the 
Teuton. It was modified by Teutonic customary law and by 
legislation. In France, from the sixth to the tenth century, it 
was affected by the edicts and ordinances of the kings; but it 
gave to the continental system of law its principles, maxims, 
logic, style and form. In this country, before the common law 
was brought to Plymouth Rock, the civil law existed at Quebec, 
and coming to us through France and Spain, it extended over a 
vast territory along the Great Lakes and the upper Mississippi. 
It obtained in Michigan and Wisconsin until 1810, and was to 
be found in theory at least from British Columbia to the Gulf of 
Mexico. Of this civil law Pollock and Maitland say: “It was 
a law that rejoiced the heart and gave wisdom unto the simple.” 
It entered largely into ecclesiastical and probate matters, into 
causes in admiralty and chancery, furnishing to them alike prin- 
ciples and procedure. By the adoption of certain of the princi- 
ples of the civil law in this country, primogeniture in the descent 
of title to land was abolished and equality in estate among heirs, 
male and female, was established. From it we get the law of 
testamentary capacity, succession of title to personalty, and the 
law that makes children born out of wedlock legitimate on the 
subsequent marriage of the parents. 
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From the same source we get our ideas of trusts, of corpora- 
tions as distinct from the corporators, of obligations arising out 
of quasi contracts and much of the law of torts, negligence and 
of imposed duties. Public and private international law is 
mainly of continental origin, as is also the law of alluvion and 
accession. The great principles of res adjudicata and habeas 
corpus come to us through Justinian. Our separation of judge 
and jury is taken from the Roman law. Under that system 
arguments were oral; printed or written briefs were rarely used ; 
the judges wrote no opinions, and not many books were cited in 
the courts. Questions of fact were closely argued, on the theory 
that facts precede law, and that if one is right on the facts, it is 
difficult for him to get wrong on the law. In the civil law the 
rule of stare decisis had no place. Decisions were not precedents. 
They neither added anything to the law nor took anything from 
it. A civilian has asked, “ Why should a judge who has decided 
one case wrongly be obliged to decide the next one wrongly also, 
thus making the error of yesterday the law of today?” “ Why 
should he not utilize knowledge, continually increased by study 
and observation?” The words of Portia are naturally sug- 
gested— 

“It will be recorded for a precedent 


And many an error by the same example 
Will rush into the state; it cannot be.” 


Justinian enacted that no judge should be bound to follow a 
decision he deemed erroneous, for justice should be administered 
according to law, not precedent. A great American lawyer- 
judge, U. M. Rose, was of opinion that perhaps one-half of our 
system of law is made up of the civil law, and as he expressed it, 
“Rome still rules the world from the ruins of the Forum.” 
Rome reigns throughout the world by her reason after having 
ceased to reign by her authority. 

The founders of the civil law are said to have been Mucius, 
Brutus, and Manilius, while Caius, Papinius, Paul, Ulpian, and 
Modestinus were its oracles. This law became too unwieldy for 
practical use, and it was condensed and restated. In 527 A. D. 
this work was done by Tribonian and nine learned associates. 
The Code Justinian was prepared in 14 months. The Digests or 
Pandects were condensed from 2000 treatises into 50 books, and 
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3,000,000 lines or sentences were reduced to 150,000. The result 
was that the civil law became “ the fruitful source of those com- 
prehensive views and solid principles which have been applied 
to elevate and adorn the jurisprudence of modern nations.” Its 
highest quality is the exact suitability to definite conditions of 
life. While it differs from the common law in many things, yet 
the two systems are much the same; although an eminent author- 
ity, the late Judge Dillon, was of the opinion that the English 
and Roman systems were widely different in their conceptions, 
growth, essential character, and scope. The common law is said 
to be “the perfection of reason which is gotten by long and 
continual study.” The common law is a fact and not a theory. 
It was evolved from the experiences of men, and while frag- 
mentary and disconnected, it was built up from individual in- 
stances. “ The flexibility and capacity for growth and adaptation 
is the peculiar hoast and excellence of the common law.” It adapts 
itself to every emergency and is “ the collected wisdom of ages, 
combining the principles of eternal justice with the infinite 
variety of human concerns.” Whether it is fragmentary or is 
“founded on a comparatively few broad general principles of 
justice, fitness and expedience,” as claimed by a great English 
Chief Justice, I shall not attempt to determine. Mansfield 
insisted that the lex mercatoria gave to the English law a finer 
and exacter justice than could be found in any statute, while 
Judge Dillon declared “that for the people subject to its rule 
the common law is better then the Roman.” Fortunately the 
prejudice that once existed in this country against the civil law, 
coming to us through our English blood and literature, and due 
in no small degree to the teachings of Blackstone, has almost 
entirely disappeared in the light of knowledge, of good sense and 
justice, aided by the labors of Kent, Story, and Hoffman. 

From the two great sources of Roman and English law there 
has grown another system that, take it all in all, is better adapted 
to the wants of the people of this country than either the civil 
or common law, for with the constructive power of American 
genius there is being built up steadily a system of law that is 
indigenous, hardy, and suited to our own wants. It is imma- 
terial whether it comes from a section engraved on a rock 228 
centuries ago at Babylon in the reign of Hammurabi, or from 
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the Rhodian Code 900 years before the birth of Christ, or from 
the Code Justinian, or from the Teutonic customs that obtained 
in the German forests, or from the ancient laws of England’s 
realm, or from Acts of Parliament, or from statutes enacted by 
State or federal legislatures, or from the decisions of the judges; 
“ our law is a complete system of conventional and positive rules 
and of fundamental principles of natural justice, based upon 
the reason, the experience, and the conscience of mankind. The 
cultivated lawyer does not undervalue positive regulations, or 
forms, or precedents, but his vision is not bounded by them, and 
he delights to ascend to higher altitudes which open to him a 
broader horizon and a more glorious prospect. He is thus 
enabled to perceive that the law, in its great living essentials and 
principles may be and often is something more than a com- 
mand of the sovereign or of a legislative body—is something 
deeper than these; and it has innermost and invisible springs in 
the nature of an elevated morality, hard by the throne of God, 
and that its waters—which are meant, like the leaves of the 
Tree of Life, for the healing of the nations—although they may 
be colored or tinctured by the soils through which they run, never 
lose the sweetness and purity derived from their original sources, 
however far they may flow or to whatever uses they may be 
applied.” 

Law is made for society and must meet its actual needs. When 
it fails to do so respect for it is lost, and its power for good is 
destroyed. The law of a nation, says Mr. Bryce, is not only the 
expression of its character, but a main factor in its greatness. 

The true measure of a people’s greatness is their respect for 
the law. “ The power of a people is synonymous with the strength 
of their feeling of legal right.” “The fixedness, clearness, cer- 
tainty of positive law, the doing away with all those principles at 
which a healthy feeling of legal right might take offence in any 
sphere of the law, not only of private law, but in the police power, 
the administrative, financial, legislative, the independence of the 
courts, the greatest possible perfection of legal procedure—this 
is a surer way to increase the power of the state than the greatest 
possible increase of the military budget.” “The cultivation of 
the national feeling of legal right is care for the health and 
strength of the state.” 
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The struggle for law has been a constant one, and while the 
field of the struggle is no longer a Running Mede, and the forces 
of evil are no longer concentered in a John, yet the struggle goes 
on, and will continue to go on as long as there are conflicting 
forces of right and wrong. “The energy and love with which a 
people hold to and assert their laws are determined by the 
amount of toil and effort which it cost them to obtain them.” 
“For the state which desires to be respected abroad and to be 
firm and unshaken internally, there is no more precious good 
which it has to foster than the national feeling of legal right.” 

Resistance, earnest, stubborn, determined resistance to all at- 
tacks on legal right, whether they are made at home or come 
from abroad, is the highest duty of the lawyer. 

The object of law is the administration of justice, and the 
priests who serve in the temple are the lawyers. The purpose of 
every legal investigation is the ascertainment of the truth, not of 
abstract and irrelevant truth, but of the truth of the instant case. 
To that end pleadings are necessary so that an issue may be 
joined; so that something may be clearly affirmed upon the one 
side and denied upon the other. If there be one thing more than 
another which causes lost motion in the actual trial of causes 
and the occasional miscarriage of justice, it is that judges, coun- 
sel and juries do not clearly understand, hear and decide the 
true, vital and determining issue between the parties. These 
issues should be settled by the pleadings, and while these plead- 
ings should be characterized by simplicity, they should never be 
wanting in certainty. And so with rules of evidence. These 
rules should be so framed as not to exclude testimony by the light 
of which the truth may be revealed, but at the same time, they 
should exclude irrelevant matter by which the truth is obscured 
or distorted. I say this much because no lawyer can succeed at 
the Bar without a fair knowledge of the rules of pleading and 
evidence, and justice itself cannot any more be administered 
without proper procedure than it can without fair and just sub- 
stantive law. 

One of the dangers of the hour is that there is a disposition 
not only to disregard constitutional limitations, but to abolish 
well-settled rules of pleading and evidence. 

It would be interesting to visit the world’s great legal battle- 
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fields, to see a trial in the Greek Agora, in the Roman Forum, or 
in old Westminster Hall. To see the modes of trial by Ancient 
Juries, Witnesses, the Party’s Oath, the Ordeal, Battle. But these 
things are not germane to this paper; I am dealing with the advo- 
cates or lawyers. Advocacy is said to be as ancient as the law and 
as necessary as justice. The term advocate does not seem to have 
been used until about the days of Cicero, and we find him and 
Scevola and his great rival Hortensius trying causes in the 
Roman courts. It is interesting to inquire what was the prepara- 
tion for Roman advocacy. We find in the case of Cicero that he 
was sent to the public schools of Rome, and being destined for 
the Bar, was taught philosophy by Philo the Academician and 
Phedrus the Epicurean. Diodorus the Stoic exercised him in 
argumentative subtleties, and Antiochus instructed him in the 
philosophy of Plato. The poet Archias was one of his teachers, 
and oratory was practised by him under Molo. The orators 
Antonius and Crassus aided him; the actors Msopus and 
Roscius were studied by him. He declaimed daily with his com- 
petitors in Latin and Greek, and he frequented the Forum. 
Scevola was his legal preceptor, and he saw service in the field 
under Pompeius Strabo. He added to the advantages of the 
schools the benefits of travel, and spent two years in foreign 
lands. This was the preparation of the Roman advocate. Out 
of the civil or Roman law grew the French avocat, and out of the 
common law the English barrister, and out of both, uncon- 
sciously perhaps, but nevertheless most splendidly, has grown 
the American lawyer. The preparation of the French avocat 
for admission to the Bar is not without interest; he must hold a 
degree of bachelor of arts, has to take a three years’ course, and 
to pass an examination at the end of each year. The examina- 
tion covers Roman and civil law, political economy, general his- 
tory of French legislation, including colonial or industrial 
legislation, constitutional law, and the guaranty of individual 
freedom, as well as private and international law, criminal and 
commercial law, civil procedure, and the legal means of enforcing 
judgment. The avocat tries cases in the civil and criminal 
courts, but not in the Court of Cassation. For this court there 
is a special barrister called an avocat a la cour de Cassation. 
This court has no power to revise a judgment, but merely to 
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send it back for a rehearing, not to the tribunal in which it 
was first tried, but to a tribunal of the same rank and grade in 
another department, the custom being not to submit the same 
case twice to the same tribunal. 

The preparation for the English Bar is at the Inns of Court. 
These Inns carry the mind back to the depths of the Middle 
Ages. They touch upon the borders of Magna Charta and the 
Crusades. They suggest the time when, in 1181, attorneys 
appeared in England, and 1292, when sergeant-attorneys were 
appointed. They could not discuss the evidence, and could 
only advise the court on the law. The preparation necessary 
for admission to the English Bar has been enlarged and embraces 
an examination in Roman as well as in English law. Before 
a student can be admitted into one of the Inns of Court, 
he must stand an examination on the English and Latin lan- 
guages and English history. Before he can be admitted to the 
Bar he must pass an examination to the satisfaction of the 
Council of Legal Education in Roman law and jurisprudence 
and in international law, public and private, as well as upon con- 
stitutional law and legal history and English law and equity. 
Some 20 years ago our friend, Sir Frederick Pollock, wrote in 
this connection thus: “ A new scheme of lectures is about to be 
started by the Council of Legal Education. Everything will 
depend on the working of it. On paper it is certainly better 
than the old one; and if it be worked with zeal and intelligence 
the Inns of Court may possibly within a few years be not much 
inferior as a center of legal instruction to a second-rate Ameri- 
can law school.” 

In this country there is no uniform standard for admission to 
the Bar, but our laws schools are constantly advancing their 
curricula, and are recognizing the great fact that jurisprudence 
embraces or is closely related to all other sciences. They are 
not unmindful of the saying of Coke, that “there is no knowl- 
edge (seemeth it at the first of never so little moment) but it 
will stand the diligent student in stead at one time or the other.” 
Nor are they regardless of the demand of Rabelais, “ that juris- 
prudence should be reinforced by humanist culture, and that 
philosophy, history and science in general were indispensable to 
a true juris consult.” Yet, back of all preparation for the Bar 
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stands the man—the physical, mental and moral man. Many 
changes have been wrought in substantive and procedural law, 
and the lawyer must keep abreast of these changes, for “ the law 
is essentially a progressive science; and its structure and the 
rules of procedure must continue to change as required by new 
conditions of society.” These changes can only be wisely made 
through the united thought and action of the Bench and Bar, 
for judges and lawyers are one. At the opening of the Royal 
Courts of Justice, the Lord Chief Justice said he “hoped that 
the unbroken tradition—unbroken since he had known it—of 
mutual dependence and harmony between the Bench and Bar 
would continue unbroken—relations without which the Bar 
might probably, and the Bench certainly, would find it impos- 
sible to discharge their most important functions.” 

The most important thing for the lawyer to possess, in order 
to discharge his simple, every-day duty to his client, is common 
sense, the ability to see things as they are, not as he would like to 
see them. To have a just appreciation of the true relation which 
one fact or one principle bears to every other fact and every other 
principle involved in the case. To have a sense of legal per- 
spective, and the skill to present effectively the strong points in 
his case and the art to conceal the weak ones. To have that 
common honesty which prevents one not only from trying to fool 
another, but from fooling himself. No matter how acute the 
intellect, or how well prepared one may be in the learning of the 
schools, there comes to the lawyer no practical success without 
an infinite care of details and an accurate knowledge of facts. 
If you are right on the facts the law will take care of itself. It 
goes without saying that the foundation at last on which the 
lawyer must build is his knowledge of the law. When to this 
knowledge is added human sympathy, clear statement, and true 
eloquence, the lawyer becomes the strongest single force in human 
affairs. It is true that forensic oratory has changed even within 
the memory of living men, but the power of clear, strong, forceful 
and ornate speech is as great today as when in the Forum Cicero 
defended Roscius or prosecuted Verres, or from the Senate 
drove forth Cataline. The same advancement which came to the 
Roman lawyer, professionally, politically and socially, from 
splendid oratory, comes today to the cultivated and accom- 
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plished American lawyer. There is in a great oration a plan 
as complete as that in architecture, a form as noble as that in 
sculpture, an expression as true as that in painting, and a har- 
mony as perfect as that in music. It does not follow that true 
oratory fails to be appreciated by a practical people. The Romans 
were essentially practical. While mere display and affectation 
find no support at the Bar, before the people, or in deliberative 
assemblies, yet directness, force and good taste continue to con- 
vince and persuade. 

The duty which a lawyer owes to himself, his client, and the 
state is in proportion to his power. If he would have respect of 
others, he must first respect himself, and the character, dignity 
and bearing of a truly great lawyer has more influence over the 
Bar than oaths of office or canons of ethics. The highest praise 
that can come to the lawyer is the good opinion, the love and 
esteem of his brothers at the Bar. They weigh him at his just 
weight. They measure him according to his just measure. They 
know his capacity, ability, industry, and integrity, how true he 
is to his clients’ cause, and how far he is from placing his pro- 
fessional honor in his clients’ keeping; they know how far he is 
respectful to court, opposing counsel, parties, and witnesses. 
They know how far he is from speaking disparagingly of the 
members of his own Bar, and of the judges before whom he prac- 
tises. 'They know how far he detests petty meanness and abhors 
sharp practices. They know full well whether or not his courtesy 
is unfailing, his courage undoubted, and his ideals high. The true 
test of the lawyer is the opinion of the Bar. “The greatest 
lawyer, be he judge or jurist, is he who combines a firm grasp of 
the material realities of life with a clear vision of the ideal 
beyond.” And no lawyer can have a higher ideal than the 
maintenance of the independence of the judges. This mainte- 
nance was said by Webster to be “essential and indispensable 
to the very being of the government.” This maintenance should 
not be half-hearted. The upright and fearless judge should feel 
that he has at all times and under all circumstances the earnest 
and loyal support of an outspoken and courageous Bar. No self- 
respecting judge will be guilty of judicial arrogance. He is as 
considerate of the feelings of the youngest lawyer who practises 
before him as he is of the great leader of the Bar. Disrespect 

















490 The American Bar Association Journal 





from the Bar to the Bench is vulgar and punishable; disrespect 
from the Bench to the Bar is cowardly and contemptible. 

Law is a profession, not a trade, and success in it consists in 
more than money-getting. Personal interest should be merged 
in the welfare of the client, and every honorable effort be made 
to avoid unnecessary litigation. If litigation comes, then it is 
war, but honorable war, and in its conduct the true lawyer—the 
man who deserves success—must face with a high courage every 
danger. The frenzy of the mob should not deter him from doing 
his duty as he understands it. Judicial arrogance should not 
overawe him into servile submission to erroneous decision. He 
should be bound by no fetters of gold, blinded by no prejudices 
of creed or party, but deaf to all appeals of ignoble self-interest, 
he should ever be the loyal lover of his jealous mistress, the law. 
He should bear reverses with fortitude and receive success with 
modesty. He should remember that a good cause requires no 
abuse, and that a bad one is not helped by it; that violence of 
gesture is not grace, and loudness of voice is not eloquence; 
that dogmatic assertion does not convince, and vituperation does 
not persuade. He should reverence his conscience as a king. 
His glory should be in redressing human wrongs. He should 
speak no slander, no, nor listen to it. That lawyer alone brings 
respect to the Bar who “with high erected thought seated in the 
heart of courtesy,” with “malice towards none, with charity for 
all, with firmness in the right as God gives him to see the right,” 
with clear brain and brave heart, with high and noble purpose, 
with labor that feels no weariness and courage that knows no 
faltering, guards his clients’ cause and his country’s liberties as 
he does his own fair name. The lawyer has not always been a 
favorite of the populace, of literature, and of legislation. Law- 
yers were banished from Rome. In 1307 the English House of 
Commons enacted that no man of law should be returned to that 
body. Virginia, in 1645, forbade lawyers to receive fees, and 
Massachusetts, in 1663, excluded them from the general court. 
Even Plato said it was a sign of an intemperate and corrupt 
commonwealth when lawyers abound. Dick the Butcher pro- 
posed to Jack Cade they should first kill the lawyers. Peter the 
Great thought it well to hang them, while dramatists have 
denounced them, and novelists have caricatured them, and yet the 
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lawyers have at all times done their duty to their country. Coke, 
by his energy of character and constitutional learning, carried the 
Petition of Right. In this country, from John Marshall at 
Brandywine, Monmouth and Valley Forge, down to this good 
hour, the lawyers have defended the dignity, power and glory of 
the republic. In every crisis there has arisen a great lawyer. 
Back of Washington stood Hamilton; back of Grant stood Lin- 
coln. Back of Lee stood Judah P. Benjamin. Hamilton, Lin- 
coln, Benjamin, all great lawyers, exemplifying the highest ideals 
of the law. 

Mr. Woodrow Wilson, in addressing this Association in 1910, 
said that this country “ never needed lawyers more than it needs 
them now.” His statement is as true today as when he uttered it. 
The republic needs the bold, eloquent, patriotic and fearless 
advocate as much now as the colonies needed him in that elder 
day when out of 56 signers of the Declaration of Independence 
28 were lawyers, as much as in the day when James Otis fired 
the heart of Massachusetts and Patrick Henry roused Virginia 
to resistance. It is true that we exercise no direct force; we 
can neither make laws nor execute them; at our command no 
battleships cover the seas, no squadrons with raised sabers charge 
the foe, no infantry marches with steady tread, no artillery trains 
its guns, no fertile fields are devastated, no proud cities razed, no 
treasure is squandered, and no blood is shed; and yet, mightier 
than armies and navies is the intellectual and moral force of the 
world’s lawyers, for back of every form of civilized government, 
advising and controlling governmental policy, are the lawyers. 
Their influence is far-reaching. It may be read by the light of 
the hearthstone, guiding the domestic relations, and in the after- 
glow of battle, preparing and executing the final compact of 
peace between warring nations. 

Duty comes with power, and opportunity waits on both. Never 
in the history of advocacy has so broad, so varied, and so interest- 
ing a field existed for the work of the truly great lawyer. Out 
of our modern conditions new facts and new combinations of 
facts are constantly arising—conditions never dreamed of by 
the ancient law, not covered by statutes, and not settled by adjudi- 
cated cases. The vast changes that have been wrought within the 
memory of living men make the truths of today seem stranger 
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than the fables of antiquity. We travel now from Joppa to 
Jerusalem by steam; we telegraph or telephone to our friends at 
home, send a wireless to them at sea, and cable to them across 
the ocean. We no longer ride in the one-horse chaise or on the 
old stage-coach, but in palace car, automobile, or airship. Ful- 
ton’s Clermont has become the dreadnought. The rude bridge of 
wood or stone is replaced by one of structural steel. The spinning 
wheel has become the factory with its thousands of spindles, its 
army of operatives, its stupendous corporate wealth. The agri- 
cultural chemist has restored the worn-out soil. The hydraulic 
engineer has made fertile the arid lands. The mechanical engi- 
neer, by a thousand labor-saving devices, has enabled the “ man ” 
to throw away the hoe and stand erect in the image of his Maker. 
The village water-wheel becomes Niagara chained, and the tallow 
dip is lost in electric glory. The stylus has been succeeded by 
the typewriter, the printer by the Mergenthaler, the hand-press 
by Hoe’s octuple. The mad rushing train is stopped in an 
instant by compressed air; while anesthesia, the Roentgen ray, 
and antiseptic surgery, together with a knowledge of the laws of 
sanitation and hygiene, have increased the duration of human 
life. To such a degree of perfection has science attained that 
we can get from the laboratory an egg or a beefsteak, a ruby or a 
diamond. From the waste product of the gas retort come the 
most delicate colors, the perfume of flowers, the flavor of fruits. 
It is a far cry from the bows and arrows of our ancestors to the 
high explosives, the smokeless powder, the howitzers of today; 
from the war galleys of Diodorus Sicilius to the modern sub- 
marine. It is a far cry from Morse to Marconi. 

Not only has science compelled the old law to expand, and 
new statutes to be enacted, but transportation by land and sea, in 
the heavens above and in the waters beneath, are presenting new 
problems of regulation, control, end ownership. Great highways 
are being constructed involving new applications of the law of 
eminent domain, and the right to impose specific taxes upon 
motor vehicles because of the special benefit they derive from 
improved roads; the right of these vehicles to run in cities in 
opposition to surface roads, and the reasonableness or unreason- 
ableness of ordinances and statutes for their regulation are 
raising questions as difficult as they are novel. 
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Interstate commerce and the powers and duties of that and of 
like commissions have created a field which requires the highest 
specialization. Commerce with foreign nations, the freedom of 
the seas, the three-mile or cannon-shot limit, blockade, confisca- 
tion of private property on the high seas, neutrality, of what in 
good faith it consists, and in what way violated; contraband, 
what it is and how determined, and the right of capture or 
destruction of ship and cargo; the rights of American citizens 
in American, neutral, or belligerent ships, what those rights are, 
how abandoned and lost, and in what way they can without 
passion be determined, and without wrong to others be enforced, 
are matters that press with a heavy hand on the brain and heart 
of the world’s lawyers. The questions of the hour must be 
answered by wisdom or war, by the law or by the sword. Perma- 
nent and universal peace cannot be expected, but if the rights 
of nations could be determined by law, and the judgments pro- 
nounced by the law enforced, then there would be a reduction to 
a minimum of the violation of national rights, and the preserva- 
tion to the largest degree of the world’s peace. Mere sentimental 
appeals for peace avail little. If peace is to be won, it must be 
by enlisting in the army of peace the same strong forces that 
gain victory in war. Peace will never come through the denun- 
ciation of a nation’s heroes; it will never cone by the destruction 
of the military pride and spirit of the people. It had better 
never come than come crawling in base submission to wrong and 
insult. A just war is better than a dishonorable peace, and no 
greater curse can befall a people than the decay of that patriotic 
spirit which stands ready in a cause that is just to rally to a 
nation’s colors and to take no account of blood or treasure ex- 
pended in their defense. 

The whole field of private and public international law is alive 
with questions that must be answered. The power of our national 
government to enforce treaties, when the terms thereof have been 
violated by citizens of a State, raise questions of the gravest con- 
cern, regard being had to the sacredness of the treaties on the one 
hand and the right of States upon the other. Closely related to 
our treaty relations are matters of tariff which, directly affecting 
imports and indirectly exports, influence production, manufac- 
ture and distribution, making the investments of capital certain 
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and remunerative or the contrary thereof, and giving to labor 
just reward or causing enforced idleness as the legislation is wise 
or foolish and is founded on accurate and comprehensive knowl- 
edge, to which well-settled principles of political economy are 
applied, or is the result of demagogy. 

The law of master and servant is being revolutionized. Hours 
of labor, appliances of labor, liability of employers, compulsory 
compensation to injured workmen, are all the objects of con- 
structive legislation which is seeking to benefit labor and not to 
do violence to established principles of private right and 
settled maxims of free government. These problems have to be 
answered. The demagogue cannot answer them. Dynamite can- 
not answer them. They can only be answered by the clear- 
thinking and courageous lawyer. The labor problem touches at 
many points immigration, naturalization, exclusion, and citizen- 
ship. Citizenship carries with it the elective franchise, and no 
greater duty rests upon the law—its ministers, judges and law- 
yers—than to see that the right to vote shall not be denied or 
abridged. Make the qualifications to vote as high as the welfare 
of the republic demands, but no citizen, whether born or natural- 
ized in the United States, possessing the legal qualifications to 
vote should by direction and a fortiori by indirection, have his 
right denied or abridged. Under the guise of police power or 
public policy—twins of doubtful parentage but of numerous 
progeny—legislatures, State and federal, are enacting laws affect- 
ing “affairs long since in all civilized lands regarded as outside 
of governmental functions,” while commissions exercising powers 
of sovereign States have been created, and the Demos has been 
encouraged to destroy the limitations of the Constitution, which 
are the bulwarks of our liberties. Courageously opposing un- 
necessary changes in the law, but broadly, liberally and actively 
inaugurating and supporting needed reforms in substantive and 
procedural law, the lawyers must determine the very form and 
structure of our constitutional government. 

“ What is a Constitution? It is the form of government deline- 
ated by the mighty hand of the people, in which certain fixed 
principles of fundamental laws are established. The Constitu- 
tion is certain and fixed; it contains the permanent will of the 
people, and is the supreme law of the land; it is paramount to 
the power of the legislature and can be revoked or altered only 
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by the authority that made it. The life-giving principle and the 


death-dealing stroke must proceed from the same hand. .... 
The Constitution is the wish or will of the people themselves, in 
their original sovereign and unlimited capacity..... The 


Constitution fixes limits to the exercise of legislative authority, 
and preserves the orbit within which it must move. In short, 
. the Constitution is the sun of the political system, around 

which all legislative, executive, and judicial bodies must revolve. 
The Constitution is the origin and measure of legislative author- 
ity. It says to legislators—Thus far ye shall go, and no farther. 
Not a particle of it should be shaken, not a pebble of it should 
be removed. Innovation is dangerous; one encroachment leads 
to another; precedent gives birth to precedent; what has been 
done may be done again; thus radical principles are generally 
broken in upon, and the Constitution eventually destroyed. 
Omnipotence in legislation is despotism.” 

I commend to you, the American lawyers, the words of Cicero: 

“ Would you have power and honor, would you have the esteem 
of the wise and good, value the Constitution under which you 
live.” 
—and the quaint words of Sir Edward Coke: 

“ And for a farewell to our jurisprudent, I wish him the 
gladsome light of jurisprudence, the loveliness of temperance, 
the stabilitie of fortitude, and the soliditie of justice.” 
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THE AMERICAN JUDICIARY. 
BY 
JOSEPH W. BAILEY, 
OF TEXAS. 


All thoughtful men agree that it would be impossible to govern 
any country wisely without a good judiciary; and accordingly 
every enlightened nation has established courts, conferring on 
them such powers and imposing on them such duties as seem 
best calculated to promote the public welfare. Indeed, the 
importance of the judiciary is now so thoroughly recognized that 
in every land where liberty is cherished and the law respected, 
the people are engaged in a constant struggle to improve their 
system ; and in that struggle the lawyers have everywhere borne 
the most conspicuous, as well as the most useful part. With 
that thought in my mind, it has seemed to me that I could not 
better employ the hour which it is my privilege to spend as a 
guest of the American Bar Association than in discussing “ The 
American Judiciary.” The subject falls naturally into three 
principal divisions: the selection and the tenure of the judges; 
the method of administrating justice; and certain exceptional 
features. 


THE SELECTION AND TENURE OF JUDGES. 


Since the American judiciary includes our state courts as 
well as our United States courts, and as practically all the 
state judges are elected for a term of years, while all of the 
United States judges are appointed for life, neither the manner 
of selecting our judges nor their official tenure can be deemed 
a characteristic of our system. Many intelligent men insist 
that since our state and federal judiciaries differ so widely in 
that respect, one or the other must be wrong; but that does not 
necessarily follow. It is entirely possible that the same end 
may be reached in two different ways without either way being 
wrong. They may both be good; and the difference may only 
signify that the one is better than the other. 

It is perhaps a waste of time for me to consider whether the 
state or the federal practice is the wiser, because nothing which 
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I could say will produce any change in either. The policy of 
the general government, and the policy of the states, in that 
regard, are both fixed; and, in my judgment, are fixed irrev- 
ocably. Nothing less than a political convulsion will ever move 
the United States to elect its judges for a term of years; nor is 
it probable that any change of sentiment will ever induce these 
states to appoint their judges for life. The question, however, 
must always be an interesting one, and it is worthy our con- 
sideration. 

I am not one of those who believe that the best judges are 
always secured by appointments for life. I know the advan- 
tages of such appointments, and I also know the disadvantages 
of them. I understand the argument that a President or a 
Governor is more apt to appoint, than the people are to elect, 
good judges; but the practical results have not demonstrated the 
soundness of that argument. We have not, of course, been able 
to compare a federal judiciary elected with a federal judiciary 
appointed; but we have passed from the federal courts which 
are presided over by judges appointed for life, into the state 
courts which are presided over by judges elected for a term of 
years, and a majority of the lawyers with whom I have the honor 
of a personal acquaintance prefer the state courts. 

That preference is not based on any fear that justice cannot 
be obtained in the federal courts; and it is due largely, if not 
entirely, to the demeanor of the federal judges. ‘They are more 
arbitrary with the lawyers, less patient with the witnesses, and 
less considerate of the parties. I expect all federal judges to 
resent that criticism, but I assure them that it is a friendly one, 
frankly spoken in the hope that it will help them to see them- 
selves as others see them, and thus aid them in relieving them- 
selves from a censure which they must know is very general, 
although they may not think it just. 

I do not believe that the difference between the demeanor of 
state and federal judges is attributable to any difference in their 
dispositions, and I attribute it to the difference in their tenure 
of office; for there are few men in this world so perfectly con- 
stituted that they will exercise a power which cannot be taken 
from them with the same moderation as they would exercise a 
power which can be taken from them. That same sense of 
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security which is relied on to make federal judges independent 
of public clamor may also make them indifferent to private 
right; and it is absolutely certain that any judge who would be 
an arrant coward without that sense of security will be a petty 
tyrant with it. 

I do not doubt that a judge appointed for life will fear the 
people less than a judge elected for a term of years; and neither 
do I doubt that a judge appointed for life will respect the people 
less than a judge elected for a term of years. We can escape 
one evil through appointing our judges for life, but we can only 
do so by encountering another and a greater evil—greater because 
there is, and always will be until human nature undergoes a 
radical change, more danger that permanent power will be 
exercised oppressively than that temporary power will be exer- 
cised with too much indulgence. The vacillating judge excites 
contempt; the arbitrary judge excites resentment; and as long 
as the world stands, men who could hope to be judges under any 
system, will dread contempt more than they will resentment. 
For that reason, the judge elected for a term of years is less apt 
to be a coward than the judge appointed for life is to be a tyrant. 

Conceding all that I have just said, and -admitting that I 
have not exaggerated the evil of it, many men who have won 
high places at the Bar contend that, notwithstanding, we can 
best assure a good judiciary by appointing our judges for life; 
and in support of that contention they point out what they are 
pleased to call the superiority of our federal courts over our 
state courts. That federal judges are superior to state judges, 
taken as a whole, will not be questioned ; but that superiority is, 
in my judgment, due to circumstances wholly apart from the 
manner of their selection or the tenure of their office. 

In selecting a federal district judge, the President can, as a 
rule, choose from among a million men, while the trial judges 
in our states must be selected from a very small fraction of that 
number; and the larger number from which any choice can be 
made must always afford the opportunity for making a better 
choice. Another circumstance to which federal courts owe 
much of their superiority over state courts, is that a federal 
judgeship is considered a higher honor than a state judgeship 
of similar rank. It may mortify our state pride to admit that, 
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but it is true, nevertheless, and lawyers who will readily accept 
a federal judgeship will as readily decline a state judgeship. 
Then too, a federal judgeship attracts better lawyers than a 
state judgeship, by its larger salary—greatly enhanced by the 
privilege of retiring with full pay at the age of 70 and after 
10 years service. It will not do to say that the privilege of 
retiring is a necessary incident of a life tenure, because the one 
need not be coupled with the other. In fact, during the first 
80 years of our history they were not coupled; for though the 
judges have held their offices for life since our courts were first 
organized in 1789, no provision for their retirement was made 
until 1869. 

I will even venture beyond this comparison between state and 
federal trial courts, and say that, considering the greater number 
from which its members may be drawn, the greater distinction 
of the place, and the larger salary attached to it, the Supreme 
Court of the United States, appointed by the President for life, 
has not greatly excelled the best supreme courts of our various 
states, elected by the people for a term of years. That state- 
ment must, of course, be understood as I have qualified it; and 
when so understood, it will not, be seriously disputed. 

In making his appointments to the Supreme Court of the 
United States, the President has before him the entire American 
Bar from which to choose, while in electing their supreme judges 
the people of every state are restricted to their own Bar. From 
this larger number the President can, of course, appoint greater 
judges to the Supreme Court of the United States than the 
people of any state can possibly elect to their highest court. 
Nor is the greater number of lawyers available the only advan- 
tage which the President in making his appointments enjoys 
over the people in holding their elections; for a place on the 
Supreme Bench of the United States is the highest judicial 
honor to which an American lawyer can aspire, and therefore 
the very greatest of them accept, though they seldom seek, that 
position. Besides those two advantages, but less than either of 
them, the salary, though not a princely one, and not as much as 
any lawyer qualified for that court could easily earn, is yet much 
more than the states are either able or willing to pay. 
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With the nation to choose from, with the highest of all judicial 
honors appealing to the ambition of our profession, and with a 
salary sufficient to gratify every rational desire, it is not strange 
that the Supreme Court of the United States should be composed 
of the nation’s very elect. But great as that court is, the supreme 
courts of our various states, when all things are duly considered, 
do not suffer by a comparison with it. Indeed, that great court 
itself constantly testifies its profound respect for the supreme 
courts of these states by quoting their opinions to fortify its own 
opinion. 

The federal judiciary itself furnishes an abundant proof that 
the quality of its judges depends more upon the number from 
which they can be selected, the distinction of their office, and the 
salary than upon the method of their selection or their tenure. 
The circuit judges are superior to the district judges, and the 
judges of the Supreme Court are superior to both the district and 
the circuit judges. That difference cannot be due either to the 
way in which they are selected or to the tenure of their office, 
because they are all selected in the same way and hold their 
offices for life. 

Exactly the same condition prevails in all the states, for the 
character and the ability of their judges grade according to 
the dignity of their courts. Their district judges are superior 
to their county judges; their appellate judges are superior to 
their district judges; and the judges of their highest court are 
superior to all below them. That difference cannot be due 
either to the manner of their selection or to their official tenure ; 
for they are all elected by the people for a term of years. I 
realize that we can never safely conclude that certain results 
are due to certain differences where other differences exist; and 
it will be difficult, or it may even be impossible, to satisfy any 
man that the superiority of our federal over our state judges is 
due to the difference in number, distinction, and salary rather 
than to the difference in selection and tenure; but I believe that 
I can find a comparison which will eliminate from our minds all 
doubt on that question. 

Let us compare our federal and our state legislative depart- 
ments. Here again we find that, as a rule, the federal are 
superior to the state officers; but we do not find any difference 
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in the manner of selecting them, or in their tenure of office, 
because both Congressmen and state legislators are elected for a 
term of years. We do, however, find the same difference in num- 
ber, in distinction, and in salary here as we found in the respective 
judiciaries ; and must we not ascribe the same superiority to those 
same differences? Certainly we cannot ascribe it to differences 
in the manner of their selection or in their tenure of office, because 
no such differences exist. 

The two senators who represent a state in the Senate of the 
United States are chosen from that state at large, while each 
state senator is chosen from a small subdivision of it; and each 
member of the federal House of Representatives is chosen from 
a district which includes many of the districts from which repre- 
sentatives in the state legislature are chosen. A county: in 
choosing its member of the legislature can only take the best 
man in it, but a Congressional district may choose the best man 
in any one of its several counties. 

I do not undervalue our state legislatures, and I know enough 
about those assemblies to warrant me in saying that the common 
appraisal of them is much below what they deserve; but accord- 
ing to them the full credit to which they are entitled, the dis- 
tinction of a membership in them is incomparably less than the 
distinction of a seat in either House of Congress; and that 
difference, even if there were no other, will always bring better 
men into the national than into state legislative service. 

The disparity between the salaries of state and federal legis- 
lators is much greater than the disparity between the salaries of 
state and federal judges. State senators and representatives 
are paid such a beggarly pittance that it does not meet the ex- 
penses of decent living while they attend the sessions of the legis- 
lature; while our federal Representatives and Senators receive 
a sum which, notwithstanding the indifference with which some 
of them affect to regard it, is an ample compensation for their 
service—so ample, indeed, that a majority of them could not 
earn in their ordinary pursuits as much as they receive from the 
public treasury. 

These differences fully account for the superiority of our 
federal Congress over our state legislatures; and I do not hesi- 
tate to say that the superiority would be quickly reversed, if 


17 








502 The American Bar Association Journal 





the numbers, the distinction and the salaries were reversed. If 
the state could select its state senators and the representatives 
in its lower house from any portion of it; if the honor of a seat 
in the legislature were greater than the honor of a seat in Con- 
gress ; if the salaries now paid to Congressmen were paid to state 
legislators; and if the salaries now paid to state legislators were 
paid to Congressmen, the character of our state legislatures 
would immediately advance, and the character of our Congress 
would immediately deteriorate. 

If it be true—and undoubtedly it is true—that our federal 
legislators are superior to our state legislators on account of the 
wider field from which they may be selected, the greater dis- 
tinction, and the higher salary, may we not also conclude that 
the superiority of our federal judiciary is due to the same rea- 
sons, and not to the circumstance that they are appointed, and 
hold their offices for life? 

The assertion that judges who are elected by the people will 
strive to please the people is not such a grave objection to an 
elective judiciary as many men suppose; because after all, the 
most certain way in which a judge can please the people is to do 
his duty impartially and fearlessly. That judges elected by the 
people have sometimes responded to the emotions of the people 
is true; but it is also true that judges appointed by an executive 
have sometimes yielded to pressure from that executive. I 
rejoice to say that such misconduct does not often occur in 
either case; but I am compelled to say that it has occurred in 
the one case as often as in the other. A judge who would do 
wrong to please the many who had elected him, would do wrong 
to please the one who had appointed him; and a judge with 
manhood enough to defy the executive to whose favor he owed 
his office, would never corrupt his conscience to conciliate the 
people. 

The oecasions on which judges who have been elected by the 
people have bowed before a storm of popular excitement, have 
been too rare to justify us in deducing a general rule from 
them ; and viewing their conduct as a whole, it must be apparent 
to any unbiased mind that the people of these various states have 
elected their judges with a patriotic discrimination which has 
done much to justify our confidence in their capacity for self- 
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government. That the people have made mistakes in electing 
their judges is true, but it is likewise true that executives have 
made mistakes in appointing judges; and comparing the number 
of elections with the number of appointments, the mistakes of the 
one have not been more frequent than the mistakes of the other. 

Acknowledging that our state judiciaries have been singularly 
free from the vices which are supposed to be inseparable from 
popular elections, many good men express their great surprise 
that what they consider a bad system has not evolved bad judges ; 
but to me the reason is obvious. Good judges have been elected 
in most of the states, because their elections have been largely 
controlled by lawyers. You may say that this explanation admits 
that good judges would not have been elected, if the people 
themselves had controlled their election ; but even that suggestion 
does not successfully impeach the wisdom of the people, because 
in recognizing that lawyers can be trusted to select their judges, 
the people have exhibited a high degree of common sense. The 
average layman understands as well as you and I do that lawyers 
are generally familiar with the ability and attainments of each 
other, and therefore know which one of their number is best 
fitted for the Bench. It will always happen that some lawyers 
will be more or less influenced by their personal friendships or by 
their political obligations, but those friendships and those obli- 
gations are seldom extensive enough to be controlling, and the 
merits of the several candidates almost invariably determine 
the result. 

Not only do the lawyers, through their personal and profes- 
sional acquaintance with the candidates, know better than other 
people who will make the best judge, but they have a greater 
interest in the election of good judges than other people, and 
are, therefore, more certain to exert themselves in behalf of the 
best men. Their interest may be a selfish one, but this is one of 
the few instances in which there is no conflict between the selfish 
interest of a class and the general interest of a community, 
because every lawyer’s success, no less than every citizen’s safety, 
depends upon having competent and upright judges. 

Every lawyer of ability desires a competent judge, because he 
knows that such a judge will avoid frequent and serious errors, 
thus economizing both the labor and the expense of litigation ; 
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and even the dullest lawyer desires a competent judge, because 
he knows that an incompetent one is just as apt to guess against 
him when he is right as to guess for him when he is wrong. 

Every honest lawyer desires an upright judge, because he 
knows that he cannot hope for an honest decision of his cases 
except from such a judge; and the worst rascal who ever held 
a license to practise law prefers an honest judge, because he 
knows that a dishonest one, in order to avert suspicion from 
himself, will show scant courtesy to lawyers who are not in good 
repute. 

Thus for selfish reasons, even if they were not influenced by 
nobler motives, lawyers unite in an effort to elect good judges; 
and the people, appreciating that fact, have permitted the lawyers 
to act as their agents in selecting the judiciary, reserving always 
to themselves the right to correct any mistake which the lawyers 
might happen to make. That plan has worked admirably in the 
past ; but I am not so confident that the one by which it has been 
superseded in many places will work so well in the future. 

Within the past few years, many of our states have adopted the 
plan of nominating all party candidates, judicial as well as politi- 
cal, at a primary election; and I have myself been an earnest 
advocate of that plan as applied to political offices in precinct, 
county, district and state, but I have never believed that our 
judges should be selected in that way. 

It may be freely admitted that a primary election will always 
nominate a candidate for judge who is personally honest; but 
that is not enough. To be a good judge, a man must, of course, 
be honest in dollars and cents; but he must be more than that. 
He must be honest with himself as well as with the litigants in 
his court; he must be honest in the sense that he dares always to 
do what he thinks is right, without pausing to calculate the con- 
sequences to himself; he must be honest in the sense that he will 
unhesitatingly surrender the highest office within the people’s 
gift and retire to the obscurity of private life rather than to sin 
against his conscience. 

It may be also freely admitted that a primary election will 
always nominate a candidate for judge who possesses good ability ; 
but that is not enough. To be a good judge, a man must not 
only be able, but he must also be learned in the law; and an 
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ignorant judge would be as certain to make his office a jest as 
a dishonest judge would be to make it a by-word. A man may 
know what the law ought to be without any technical knowledge 
of it, and such a man can be safely chosen to make the law; but 
no man can ever properly construe the law until he has made a 
diligent study of it, for only in that way will he be able to com- 
prehend the relation of its rules to each other, or become imbued 
with the reason of it. 

But even if the primary could always select a man of the 
highest integrity, of natural ability, and of the greatest learn- 
ing, an ideal judge must possess still another quality. To serve 
acceptably in that high office, a man must not only be honest, 
able and learned, but he must also be courageous. The most 
pitiful weakling in all this world is the judge who lacks the 
courage to do what both his brain and heart inform him that he 
ought to do. The man who is worthy to be a judge must be one 
who will never flee from any duty; one who will always be ready 
to meet any crisis; one who will fearlessly face the military or 
the mob, commanding the one to salute the civil authority, and 
compelling the other to disperse. Only judges who combine 
courage, ability, learning and integrity, can preserve for the 
American judiciary the undiminished confidence of the Ameri- 
can people. 

Can we hope to secure such judges through the primary 
election? I doubt it. Not because I doubt the intelligence or 
the patriotism of the people, but because I am persuaded that 
the man who possesses those high qualifications will shrink from 
a contest in which he may be defeated by some less capable, but 
more popular opponent. Popularity is not to be despised; but 
it is not a proof of judicial fitness. I do not subscribe to the 
statement that “a popular judge is an odious person,” and I 
am more than willing that every judge shall crave that popularity 
which comes as the reward of ability, fidelity and courage; but 
seeking a popularity which is reducible to votes in a political 
primary will be most distasteful to the very lawyers who are 
best qualified for our judicial service. 

I am not averse to an active political campaign, and I cor- 
dially approve the custom under which candidates for political 
offices declare their principles in public speeches; for the people 
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are entitled to know the opinions of the men whom they choose 
to make the laws under which they must live. But the judge 
does not make the law, and it is not, therefore, material what he 
thinks about current political issues. The judge is chosen to 
serve the people, but not to represent them ; he does not translate 
their convictions into statutes, nor shape the policy of a state. 
His office is simply to hold the scales of justice even as between 
man and man, and he should never be forced into a contest which 
must inevitably engender passions and prejudices which are fatal 
to judicial poise. 

To see two aspirants for an important judgeship engaged in a 
joint debate, bantering each other with anecdote and ribald jest, 
is not only a spectacle which must make the judicious grieve, 
but is also a spectacle which will be certain to deter many of 
our best lawyers from offering themselves as candidates. No 
lawyer who is capable of making such a judge as the people are 
entitled to have, can accept the office without a financial sacrifice ; 
but the greatest of them are willing to make that sacrifice. Many 
of those ripest in wisdom, however, are not willing to engage in 
a campaign where the arts of the demagogue and the use of money 
are such potential factors; and we must make up our minds that 
unless we withdraw our judicial nominations from these strenuous 
political primaries, our judges, in time, will be our most skillful 
politicians rather than our most learned lawyers. 

We can expect those who seek our political offices to submit 
to the disagreeable incidents of a primary election; but we can- 
not expect that the man who is making a sacrifice to accept a 
judgeship will do so. All men recognize a difference between a 
political and a judicial office, and we should recognize a corre- 
sponding difference between a candidacy for those offices. No 
good citizen thinks it improper to urge executive or legislative 
officers to decide any question before them as he believes it ought 
to be decided; but no good citizen ever attempts to obtrude his 
advice upon judges with respect to the cases before them. Just 
as we may ask the one to decide for us, but not the other, so 
the one may personally solicit our votes, but not the other. So 
long as the people themselves exact from a judge a greater cir- 
cumspection, in his personal as well as in his official conduct, 
than they do from a political officer, they should require every 
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candidate for a judgeship to observe a greater decorum in his 
canvass for the office. If a better behavior is expected of a man 
when he is in a judicial office, then a better behavior should be 
expected of him when he is a candidate for that office. 


Tue Metuop or ADMINISTERING JUSTICE. 


The method by which the American judiciary administers 
justice happily does not differ in the federal and state courts so 
widely as the manner of selecting judges and their tenure of 
office. There are, of course, rules of procedure as various, and 
almost as numerous, as the different states; but the central prin- 
ciple—the great balance-wheel, as it were, of the judicial machin- 
ery—is the same in all of our courts. And if I were called upon 
to specify the distinguishing excellence of our system, I would 
answer without hesitation that it is the arrangement which refers 
all questions of law to the court, and all questions of fact to the 
jury. I am not, of course, unmindful that some of those who 
philosophize on government contend that the trial by jury is an 
effort to democratize the administration of justice, and is, there- 
fore, a hurtful admixture of political theory with judicial func- 
tion. Even some eminent lawyers maintain that the jury intro- 
duces a political element, and therefore an element of uncer- 
tainty, into the trial of every case. There was a time in my life 
when I was almost persuaded to accept that view, because it 
seemed to me that a trained mind was better qualified to weigh 
the facts, as well as to construe the law; but years of constant 
and personal attention to the proceedings of our courts have 
thoroughly convinced me that the concurring judgment of 12 
good men is a safer reliance in the determination of facts than 
the single judgment of any man, no matter how great his ability 
or how high his character may be. 

In my experience at the Bar, I have seen many juries render 
verdicts for more than I thought was proper, and I have also 
seen them render verdicts for less than I thought was proper; 
but I have seldom seen a jury find for the plaintiff when I 
thought it ought to have found for the defendant, or find for the 
defendant when I thought it ought to have found for the plaintiff. 
That juries often adjust questions of amount by a compromise, 
and that they sometimes reach their verdict by processes which 
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the law discountenances, are admitted defects of the system; 
but with all its defects, a trial by jury is the best method ever 
devised by the wisdom of men for a determination of the facts 
in any case. 

It is sometimes said that if the trial of all cases, upon the facts 
as well as upon the law, were committed to a single judge, we 
would escape the delays of justice which occur from time to 
time through the failure of juries to agree upon a verdict; but 
those who will take the trouble to examine the dockets of our 
courts will find that such delays are so infrequent that they do 
not justify a serious criticism, and that they are incomparably less 
than the delays of justice chargeable against our courts. 

Our trial judges have fallen into the habit—a habit which, I 
regret to say, is growing despite its manifest evils—of taking so 
many cases under advisement that they find themselves with 
more to do in their chambers than in their court-rooms. Any 
good trial judge ought to be able to decide a case at the conclu- 
sion of the argument, assuming that the lawyers have argued it 
properly. Certainly he ought to be better able to decide it then, 
when the impressions made on his mind by the evidence and the 
arguments are distinct, than when he reaches it six weeks or six 
months later after having disposed of the others previously 
taken under advisement, and when those impressions have been 
almost completely effaced. It is a poor compliment to our 
judiciary—or else it is a poorer compliment to our Bar—to say 
that after the lawyers have argued a case for their respective 
sides, the judge is still unable to decide it. 

But much as I value the trial by jury, I do not consider it 
the only part of our system indispensable to its successful opera- 
tion. I believe the power of the court to declare the law is as 
essential to a wise administration of justice as the power of the 
jury to ascertain the facts; and I would no more withdraw from 
the court the right to expound the law than I would deprive the 
jury of the right to determine the facts. The common sense 
and the experience of the average man qualify him well to weigh 
the testimony and judge the credibility of witnesses. But the 
most intelligent layman cannot be expected to know the law, 
which is often so difficult, and sometimes so doubtful, that even 
the most learned judges are mistaken about it; and when I see a 
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lawyer attempting to persuade a jury to ignore the instructions 
of a court, I feel that he is assailing the very foundations of our 
judicial structure, and violating the spirit, if not the letter, of 
the oath upon which he was admitted to the Bar. Not only is 
it the duty of a juror to receive the law as the court declares it, 
but it is likewise the duty of every lawyer in his argument before 
the jury to do so, reserving the correction for the court above, if 
the court below has misconstrued the law. 

When I say that the court should declare the law, I mean 
that it should declare “the law of the land” as it has been 
written by the legislature of its jurisdiction, or decided by the 
highest court; and not that it should declare some vague, indefi- 
nite notion of justice cultivated by that particular judge. A 
few years ago, a statement like that would have seemed almost 
an insult to the intelligence of an audience like this; but we did 
not then have with us these modern reformers who insist that our 
judges shall decide every case according to justice, rather than 
according to the law, thus implying that justice is not wrought 
out through the law. That the law cannot do justice in every 
case is understood by every lawyer; but lawyers also know, what 
these reformers do not appear to understand, that the cases in 
which justice fails through a strict application of the law are 
only the few and exceptional ones which cannot be brought within 
the wisest general rule. It is sometimes suggested that the court 
should be empowered to suspend the law in such cases, and decide 
them according to justice; but the absurdity of that suggestion 
lies in the fact that it is not possible to classify those cases. If 
that could be done, then a general rule could be formulated for 
them, and we would have a perfect system of administering 
justice—a consummation always devoutly to be wished, but 
never to be realized as long as the law is the product of imperfect 
human logic. 

But even if the exceptional cases were more numerous than 
they are, and if justice miscarried oftener than it does, it would 
still be better that judges shall be required to follow those gen- 
eral rules which have been matured through the patient and con- 
scientious study of great men, through many generations, than 
that every man should hold his life, his liberty, and his property 
subject to a judgment varying as one or another man might 
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happen to preside in each particular trial. A great jurist once 
said that “ the certainty of the law is as important as the justice 
of it,” and while that cannot be accepted in its literal meaning, 
it stresses a truth vital to the repose of organized society. If 
there were no established rules of law, no man could know from 
day to day what he owes to others or what others owe to him; 
and no lawyer could, with any confidence, advise a client about 
his rights or his obligations. The best of us could say no more 
in the plainest case than that it would be decided according to 
the individual views of the judge who might happen to try it, 
and the right of appeal would, in a majority of cases, be a 
barren one. That would involve us at first in legal chaos, and 
at last in political anarchy. 

Not all laws are just, but their correction must rest with the 
legislative and not with the judicial department. It is for the 
legislature to make the law; it is for the court to construe the 
law; and strangely enough, these crusaders who demand that 
courts shall administer justice without regard to the law are 
the same men who are always inveighing against what they call 
judge-made law, apparently unconscious that their demand and 
their criticism are utterly irreconcilable. 


JUDICIAL CONTROL. 


The only special feature of the American judiciary which 
I shall occupy your time in considering is its power to declare 
that a legislative act repugnant to the Constitution is void. 
That power, of course, exists in state courts as well as in federal 
courts, and inferior courts possess it as well as courts of last 
resort; but in view of the fact that our state constitutions differ 
in one essential particular from our federal Constitution, it will 
be necessary, in order to avoid a confusion of thought or speech, 
to confine myself to the one or the other. State constitutions, 
I need not say to you, are limitations on the power of the legisla- 
tive assemblies which they create, while the Constitution of the 
United States is a grant of power to the Congress which it 
created; and I shall discuss this question as it relates to the 
federal Constitution, leaving you of course to understand, as 
well as I do, that all I say in that connection can, if suitably 
altered, be said in the other connection. 
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Ours was the first government in the history of the world so 
organized as to give its judicial department the power to decide 
that a legislative enactment is void; and there were those, re- 
spectable in character and ability though inconsequential in 
numbers, who did not in the beginning believe that such a 
power ought to be conferred on the American judiciary. But 
when the Constitution was framed, and when it was ratified, it 
was generally, if not universally, conceded that such a power 
had been bestowed upon our courts. The controversy over it, 
however, assumed an almost partisan-political aspect when it 
was decided, in Marbury vs. Madison, that so far as an Act of 
Congress conflicts with the Constitution of the United States 
it is void, and the court must so declare it. 

That doctrine provoked a violent protest, and was denounced 
as a judicial usurpation. Some of the wisest statesmen, and 
some of the most illustrious patriots, of that day joined in assail- 
ing both the decision and the court which rendered it; but even 
the authority of their great names could not prevail against the 
unanswerable logic of Marshall’s opinion, and for a hundred 
years it was accepted by the Bench, the Bar, and the American 
people as having settled the question. I do not mean that there 
were not occasional, and even vigorous, denunciations of it by 
those in high places during that time; but the acquiescence was 
so general that even its opponents of the greatest influence hever 
attempted to procure a reversal of it in the courts or a condemna- 
tion of it by the people. 

Within the last few years, however, there has been a persistent 
and concerted effort to revive that issue. The chief justice of a 
great state, aided by some law professors, and by not an inconsider- 
able number of lawyers, are industriously conducting a propa- 
ganda against the doctrine; and at least one speech challenging 
it has been printed as a public document by the Senate of the 
United States. The activity of those gentlemen could be safely 
ignored if they were content to ask a rehearing by the Bench and 
the Bar of this country, as we might well expect them to do, since 
it is purely a legal question; but they are making their appeal 
to the American electorate, whose prejudices they endeavor to 
flatter with the specious argument that they are striving to pre- 
vent a few men—sometimes ungraciously described as “ elderly 
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lawyers ”—from usurping a power over all the people; and we 
must follow them into the forum which they have chosen, to 
discuss the question upon reason rather than upon authority. 
We must do that because those gentlemen have poisoned the 
public mind—r at least they have attempted to poison the public 
mind—with the repeated assertion that the courts will, of course, 
sustain their own claim of power, and their decisions on this 
particular question cannot, therefore, be received with any spe- 
cial deference. 

It has been alleged that the Constitutional Convention deci- 
sively, and on four different occasions, rejected a provision 
authorizing the courts to declare any legislative act void, if 
repugnant to the Constitution. Had that statement come from 
some ordinary and shallow agitator, I would not have thought 
it worth a contradiction, but when I tell you it was made in a 
carefully prepared address by the chief justice of a great state, 
I am sure you will share my amazement. Not only is he mis- 
taken when he says that the friends of judicial control sought 
a specific grant of that power; but what makes his mistake more 
inexcusable still is that they were the very men who most strenu- 
ously opposed the proposition which he seems to have misread. 
That proposition was to join the judges with the executive in 
the veto, and the two arguments made against it were: First, 
that the court ought not to be required to pass on legislation as 
a matter of policy, because that is not a judicial function; and 
second, that as the court might be compelled to pass on the con- 
stitutionality of any given statute after it had been enacted, 
the judges ought not to be required to express an opinion on it 
in advance of its enactment. Thus, with the facts before us, 
we see that one of the main arguments against the power of 
courts to declare unconstitutional legislation void is really an 
argument strongly sustaining that power. 

No man who is familiar with the history of the Philadelphia 
convention, can doubt that those who framed our Constitution 
did so with a full understanding that it prohibits the enactment 
of unconstitutional laws, and requires our courts to hold all 
such laws to be without effect. It would unduly tax your patience 
for me to review all which was spoken in that convention on this 
question, and I am sure you will accept my word for it when I 
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say that, so far as we have any authentic record of its debates, 
only two members of that body unequivocally expressed them- 
selves as opposed to that power. A third member expressed the 
opinion that “no such power ought to exist,” but confessed 
himself at a loss to find a substitute for it, and subsequently, in 
a paper advising a ratification of the Constitution, conceded 
that the power had been conferred. To these must be added 
Mr. Madison, who, though opposed to “ the subordination of the 
legislature,” thought the court might properly be authorized 
to finally and conclusively determine what he called “ judiciary 
questions ”; and I think an examination of all he said on that 
subject will make it plain that he only objected to giving the 
court the power to decide what we now call “ political questions ” 
—a power which the court itself has never assumed, and has 
repeatedly disclaimed. Other than those four delegates, every 
member of that convention who adverted to the question, and 
many of them did so, declared unequivocally that the courts 
should have the power to declare every act repugnant to the 
Constitution null and void. 

Turning now to the Constitution itself, we find on the very 
face of it an overwhelming refutation of the charge that it is 
inconsistent with a republican form of government for a court 
to declare a legislative enactment void; because the Constitution 
explicitly commands all state judges to hold certain legislative 
enactments void, and exacts from them a solemn promise under 
oath to do so. The second sentence of Article VI of the Constitu- 
tion of the United States declares: 

“This Constitution, and the Laws of the United States which 
shall be made in pursuance thereof; and all Treaties made, or 
which shall be made under the authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, anything in the Constitution or 
Laws of any State to the contrary notwithstanding.” 

The history of that provision will illuminate it better than 
any analysis which I could make of it, and with your permission 
I will briefly recite it. 

One of the serious defects in the government under the Arti- 
cles of the Confederation was that the states sometimes refused 
to execute the laws of the General Congress, and several of them 
had so far disregarded our treaty of peace with Great Britain 
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as to bring us almost to the verge of a rupture with that coun- 
try. Congress, unable itself to nullify the state laws in contra- 
vention of that treaty, implored the states to repeal them, even 
going so far as to prepare the form of a repealing statute, which 
was transmitted by an official communication to the several 
states. 

That circumstance explains the peculiar phraseology with 
respect to the supremacy of treaties—a phraseology which has 
led some men erroneously to suppose that the Constitution does 
not limit the treaty-making power as it does the law-making 
power. The different language was intended merely to meet a 
different condition, and not to establish a different principle. 
The laws of the new government would, of course, be made under 
the Constitution which was then proposed, and could, therefore, 
be “made in pursuance thereof.” Not so, however, with the 
treaties, because it was the intention that the new government 
should assume the obligations of, and execute, the treaty of 
peace with Great Britain, as well as all other existing treaties 
with foreign nations; and, as they had been made before the 
Constitution was adopted, they had not, of course, been “ made 
in pursuance” of it, though they had been made under the 
authority of the United States, for that was the official designa- 
tion of the government preceding the present one. 

Instructed by their experience, it is not surprising that all 
concurred in thinking that the authority of the new government 
should be made paramount within the limits assigned to it by the 
Constitution. Randolph’s plan of government provided that the 
national legislature should have the power: 

“ To negative all state laws passed by the several States contra- 
vening, in the opinion of the National Legislature, the Articles 
of Union or any treaty subsisting under the authority of the 
Union.” 

The plan of Pinkney provided that: 

“The Legislature of the United States shall have the power 
to revise the laws of the several states that may be supposed to 
infringe the powers exclusively delegated by this Constitution 
to Congress and to negative and annul such as do.” 

The plan of Patterson contemplated only a revision of the 
Articles of Confederation, and yet it provided: 

“That all the acts of the United States in Congress made by 
virtue and in pursuance of the powers hereby and by the Articles 
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of Confederation vested in them, and all treaties made and rati- 
fied under the authority of the United States, shall be the supreme 
law of the respective States... . and that the judiciary of 
the several states shall be bound thereby in their decisions, any 
thing in the respective laws of the individual States to the con- 
trary notwithstanding.” 

Hamilton’s plan declared that: 

“ All of the laws of the States contrary to the Constitution or 
laws of the United States shall be utterly void.” 

And as a further assurance of federal supremacy it provided 
that the general government should appoint the Governors of 
the several states, who should have a veto on all state laws. 

It was even proposed more than once that the general govern- 
ment should be given the power to negative all state laws without 
regard to whether they were contrary to the Constitution or the 
laws or the treaties of the United States, and some of the ablest 
men in that convention cordially supported that proposition ; 
but as the debate proceeded it became apparent to the delegates 
that such a power, if conferred on the general government, would 
ultimately destroy every vestige of states’ rights, and it was 
rejected. But the convention was so thoroughly impressed with 
the necessity of protecting the authority of the new government 
against contravening state enactments that they applied them- 
selves to the task of finding a way to do it; and with a practical 
unanimity they agreed upon the clause which I have read to 
you. 

Confronted with this definite and positive requirement that 
all state judges shall hold state laws and even state constitu- 
tions void in certain cases, no man should discredit his intelli- 
gence and candor by saying that a republican form of govern- 
ment will not permit a court to pronounce the acts of a legisla- 
ture void. 

In this provision requiring state judges to hold state constitu- 
tions and state laws void, if they conflict with the federal Con- 
stitution or federal laws or federal treaties, there is an implica- 
tion which seems to have escaped many of these gentlemen who 
assert that there is not a line in the Constitution which requires, 
or even authorizes, any court to annul a legislative enactment. 
The supremacy of the Constitution of the United States is 
made absolute; but the laws of the United States are made 
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supreme only with a most important qualification. State judges 
are not required to enforce all federal laws against state con- 
stitutions and state laws, but only such federal laws as are 
“made in pursuance” of the Constitution. Therefore, the 
Constitution plainly requires a state judge to pass upon the 
constitutionality of every federal law which is alleged to be in 
conflict with a state law. That must be true, because otherwise 
state judges would be compelled to disregard a state constitution 
or a state law against which a federal right was asserted without 
considering that very important qualification which gives a 
federal law supremacy only when “ made in pursuance” of the 
Constitution. It would be obviously impossible for a judge to 
decide any case where a right was claimed under a state statute 
and a defense made under a conflicting federal statute, or vice 
versa, without determining whether the federal statute was 
“ made in pursuance ” of the federal Constitution ; because unless 
it was so made, it is not “the supreme law of the land,” and it 
could not invalidate the state statute. In such a case, if the 
federal law was “ made in pursuance” of the federal Constitu- 
tion, then the court would be compelled to declare the state law 
void ; and if the federal law had not been “ made in pursuance ” 
of the federal Constitution, the court would be compelled to 
declare it void in order to sustain the state law. But in either 
event, the court would be compelled to declare one or the other 
law void. 

I have not, of course, overlooked the fact that the special pro- 
vision which I have been emphasizing is addressed to the judges 
of the several states, and not to the judges of the United States ; 
but that provision is followed immediately by another, which 
compels all federal judges to swear that they will support the 
Constitution of the United States. How can any judge keep 
his oath to support the Constitution unless he gives effect to 
its declaration that it is the supreme law of the land; and how 
can he give effect to that declaration unless he disregards all 
laws which contravene the Constitution ? 

Let us put the question to a practical test, and suppose that 
Congress had enacted a law granting to John Doe the homestead 
of Richard Roe, and that, Richard Roe having refused to sur- 
render his property, John Doe instituted a suit to recover it. 
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When that case finally reaches the Supreme Court of the United 
States—and it must be remembered that the Supreme Court 
never passes upon the validity of any law except when required 
to do so in a case properly brought before it—the record will 
disclose that John Doe had declared on the Act of Congress, and 
that Richard Roe had plead that provision of the Constitution 
which guarantees that no person shall be deprived of his prop- 
erty without due process of law. The case is before the court 
and must be decided. The Act of Congress plainly gives Richard 
Roe’s property to John Doe; but that act is plainly forbidden 
by the Constitution, because without the shadow of a doubt a 
legislative transfer of one man’s property to another is not due 
process of law. Both the Act of Congress and the Constitution 
apply to the case; but both cannot be applied to it. What shall 
the court do? Suppose that question was submitted to an intelli- 
gent layman. How do you think he would decide it? He might 
know nothing about the division of power between the gen- 
eral government and the states; he might know nothing about 
the distribution of federal powers among the several depart- 
ments; he might know nothing about the theories of legislative 
omnipotence or judicial control; but he would know that having 
taken an oath to support the Constitution as the supreme law 
of the land, he could not, without violating that oath, enforce 
any Act of Congress which violates the Constitution. That is 
the moral view which an intelligent layman would take of the 
question ; and it is the legal view which all judges must take of it. 

Turning now from the Constitution, let us consider the politi- 
cal aspect of this question, and I think I can demonstrate that, 
according to the maxim that “the will of the people shall pre- 
vail,” the doctrine of judicial control is unassailable. When a 
law of Congress conflicts with the Constitution of the United 
States we have the will of the people expressed in two different 
forms; for certainly nobody will deny that the Constitution 
expresses the will of the people, and I will not deny that the 
statute also expresses the will of the people. If that stated the 
whole case, I would abandon the argument, because the statute, 
being the last expression of the popular will, might well be 
received as the controlling one. But that does not state the 
whole case, because the Constitution is the more deliberate will 
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of the people, and deliberation is vastly more important than 
precedence in time. 

The Constitution of the United States was framed, as all men 
know, by the most intellectual body of patriots who ever assem- 
bled to perform any given work; and they spent months pro- 
posing, debating, and amending almost every sentence in that 
great charter. It was drawn with a care unprecedented; and 
when completed it was submitted to the people for their approval 
through representatives especially selected for that purpose. It 
was subjected again to the most exhaustive consideration in the 
conventions of the various states which ratified it, with the 
result that, in compliance with the demand of these siates and 
out of an abundant caution, ten amendments, in the nature of 
a bill of rights, were added to it. Other amendments have been 
added to it, but not one of them alters a single original principle 
embodied in it. The Eleventh Amendment was intended to 
correct what was believed to be a judicial misconstruction, and the 
éther amendments, except the three which grew out of the war, 
relate to methods rather than to principles. The Constitution 
thus represents the will of the people twice and deliberately 
expressed. 

With these uncontroverted and incontrovertible facts before 
us, we must realize that when called upon to decide between the 
Constitution and a statute in conflict with it, the question, in 
this aspect at least, is, Shall the will of the people as expressed 
after grave deliberation in their Constitution, or the will of the 
people as expressed in a statute, be executed? I will not say, 
as others might feel at liberty to say, that Congress is as apt to 
misrepresent as it is to represent the will of the people; nor 
will I stigmatize that body by saying, as can too often be justly 
said about it, that it legislates with much haste and with little 
care. But allowing to an Act of Congress all of the weight to 
which it is entitled as an expression of the people’s will, the 
Constitution is entitled to still greater weight; and where the 
statute and the Constitution both cannot be sustained, I would, 
if there were no other reason, unhesitatingly decide in favor of 
the Constitution, as the most deliberate expression of the people’s 
will. 
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There is another and a very decisive reason why the Constitu- 
tion, still considered in a political sense, should prevail over a 
statute. The Constitution is not only the deliberate will of the 
people, but it is the compact by which every man has agreed to 
be governed. It is the covenant which the majority made with 
the minority, and with all the people, that certain fundamental 
and inalienable rights shall not be subject to legislative control. 
That Constitution provides for its own amendment, and its 
safeguards may be thus destroyed; but even against that action 
it interposes a valuable security by providing that it can only be 
amended by resolutions supported by two-thirds of each House, 
or on the application of the legislatures of two thirds of the 
several states, when ratified by three-fourths of all the states. 
Under that substantial guarantee, every man in the United 
States, from the greatest to the humblest, holds his life, his 
liberty, and his property above legislative spoliation, and a Con- 
gress created by the Constitution has no moral or legal right 
to abrogate the limitations on its own power. 

There is still another, and a very cogent, argument support- 
ing the view that no statute opposed to the Constitution can be 
sustained; and that argument arises out of the very purpose of 
a written constitution, which was, and is, to restrict the power 
of our agents and representatives. We adopted a written con- 
stitution because we are not willing for the living to govern us 
except within certain limitations, and not because we believe that 
the dead have any right to govern the living. But to what pur- 
pose shall we write our constitutions, if, after we have written 
them, those whose power they are intended to limit may ignore 
their limitations? Our fathers were not so stupid as to think 
that they could secure their own freedom and the freedom of 
their posterity by limiting the power of our representatives, and 
then leaving these representatives the sole and fina] judges of the 
limitations on their power. 

I do not underestimate the force of the argument against 
vesting in one department of the government an authority to 
annul what another department has done; but I consent to that 
as the lesser of two evils. We must leave Congress the exclusive 
judge of its own powers, or else confide the right of final judg- 
ment on its acts to our courts; and whatever may be the objec- 
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tions to judicial control, they are infinitely less than the objec- 
tions to legislative omnipotence. Since we must have a final 
judge, that power can be more safely trusted to the court than to 
the Congress, for it cannot be an invidious comparison to say that, 
in average ability, the Supreme Court of the United States is, at 
least, equal to the Congress of the United States; and as the 
judges of that court have devoted their lives to a diligent and 
uninterrupted study of the Constitution and laws of their coun- 
try, they must know better how to judge between them. They 
are far removed from those political passions and prejudices 
which make the preservation of a free government the most 
stupendous task of all the ages; they have no patronage with 
which to reward their followers, and no partisans to sustain 
them, right or wrong; they have no interest except in common 
with their countrymen, and no ambition except to leave behind 
them an honored name. Of all men in this world they have 
the least temptation to do wrong and the greatest incentive to do 
right. They are not infallible, and they make their mistakes, 
but they make fewer mistakes than other men; and so long as 
they can guard the Constitution of this republic, it will protect 
the lives, the liberty, and the property of the American people. 
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CHANGES IN INTERNATIONAL LAW. 


BY 
SIMEON E. BALDWIN, 
OF CONNECTICUT. 


Changes in international law, as they may occur from time to 
time, will always be of especial interest to the United States. We 
were the first power to recognize in the constitution of our gov- 
ernment the existence of such a thing as international law, and 
the duty of enforcing it. That instrument, it will be recollected, 
declares that Congress shall have power to define and punish 
“ offenses against the law of nations.” Under this provision, our 
Supreme Court has said: “ A right, secured by the law of nations 
to a nation or its people, is one the United States as the repre- 
sentatives of the nation are bound to protect.” It is not neces- 
sary for Congress in passing a statute to punish an offense against 
that law, to declare it to be an offense against it. That it is 
such an offense is to be determined by reference to the law of 
nations itself. Congress simply gives it a further buttress.’ 

Whatever international law may mean to other peoples, there- 
fore, to us it is and always has been an acknowledged body of 
authoritative rules entitled to enforcement by the United States. 

It is an unwritten law. Just as the unwritten common law has 
been made by the people who allowed themselves to be governed 
by it, so the unwritten international law has been made by the 
peoples who have allowed themselves to be governed by it. It 
has grown from century to century. It has spread from nation to 
nation, until all the civilized world treats it with respect. It has 
been subject to the cosmic law of evolution. Had it not been, it 
would not be to-day a vital force. All life is change. Law, as 
the Supreme Court of the United States has said, speaking by one 
of our former members, is “to a certain extent a progressive 
science.” .... “ While the cardinal principles of justice are 
immutable, the methods by which justice is administered are 
subject to constant fluctuation.” * 


1 United States vs. Arjona, 120 U. S., 487, 488. 
2 Holden vs. Hardy, 169 U. S., 366. 
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Nor can we forget also that changes in law are not always 
improvements. They will reflect the existing conditions of human 
society, whatever these may be; and human society may have 
changed for the worse, or, if unchanged, men may have become 
satisfied that laws have been adopted which set the standard too 
high for practical efficiency. 

The processes of physical evolution do not always result in 
general physical advancement. The processes of moral evolution 
do not always result in general moral advancement. . The pro- 
cesses of legal evolution do not always result in better laws. All 
this is inevitable. 

Goethe says in Faust that 

“He only deserves liberty or life who must conquer them daily 
anew.” 

The world only deserves a common rule of law—a law of 
nations and for nations—by conquering it daily anew. It does 
not stay conquered. It must daily express the necessities of the 
day. It must change as the conditions change on which it acts. 

The United States, from their first foundation, have been 
among the leaders in promoting changes in international law. 

In 1784, the Continental Congress, under the Counsels of 
Jefferson, gave certain instructions to our ministers abroad, to be 
followed in negotiating all commercial treaties. One was to 
propose the abolition of privateering. Another was to propose 
that fishermen, farmers and artisans or manufacturers “ un- 
armed and inhabiting unfortified towns, villages or places, who 
labor for the common subsistence and benefit of mankind,” should 
not be molested in time of war. Another was that contraband 
goods on the vessels of either of the signatory powers should not 
be confiscated, but only commandeered on paying their full value.’ 
Most of these provisions were, the next year, incorporated in our 
first treaty with Prussia, part of which is still in force. It was 
the most advanced treaty, in the direction of human brotherhood, 
up to that time concluded between any powers. Similar stipula- 
tions were also embodied in a projected treaty negotiated with 
Portugal, but this was never ratified. 


* Secret Journals of Congress, III, 452, 456, 483, 484. 
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This American proposition, so far as fishermen are concerned, 
may certainly be deemed to have resulted in an alteration to 
that extent in the rules of international law, by subsequent 
recognition of the principle by nations generally.* 

President Monroe in his message to Congress in 1823, contain- 
ing the announcement of the “ Monroe Doctrine,” informed them 
also that he had instructed each of our ministers to France, 
Russia, and Great Britain, to propose to the power to which he 
was accredited the abolition of privateering by international 
agreement, and the establishment of a “ permanent and invariable 
rule in all future maritime wars” that no ship of war would 
molest any merchant ship, whether owned by a belligerent or a 
neutral, except for “ breach of a lawful blockade.” 

Nothing came of this at the time, but it was one of the cir- 
cumstances which led, a generation later, to the declaration of 
Paris. By this, it will be recollected, in 1856, privateering was 
declared abolished. The United States, Spain, and Mexico, have 
not, as yet, formally accepted this declaration, but they have 
acted in practice, ever since that year, as if it were international 
law, and that it is, may, I think, now fairly be assumed. 

In 1868 we engrafted on the law of nations the principle that 
every man has a right to change his nationality.” This, while 
contrary to the earlier decisions of our courts and opinions of our 
public men, was an inevitable result of the facility of passing 
from one country to another, which is possible and indispensable 
to modern commerce, and indeed has created it. 

In another direction, the achievements of modern discovery 
have likewise imposed new conditions of maritime warfare. They 
have varied the reasons which dictated one of the ancient rules 
of international law, and so required a variation of the rule. 
I refer particularly to the extent to which the law of blockade has 
been subjected to changes, in consequence of the invention of 
steamships. A single steamer may be sufficient to make the entry 
of a wide-mouthed harbor dangerous, when a single sailing vessel 
would be entirely incompetent to effect this.° 


*The Paquete Habana, 175 U. S., 677. 
5U. S. Revised Stat., Sec. 1999. 
* The Olinda Rodrigues, 174 U. S., 516. 
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Has, from similar causes, the territorial extent, seaward, of 
maritime powers been increased by improvements in modern 
artillery ? 

National sovereignty has long been deemed to extend a marine 
league from the shore. This limit was adopted because to that 
distance the cannon of a littoral power could, at that period, 
under ordinary circumstances, enforce its commands. For the 
cannon with an effective range of only a marine league we have 
now substituted one with an effective range of 20 miles, or more. 

What is now meant by the phrase “ within a cannon-shot ” ? 

In our treaty of 1794 with Great Britain, it is stipulated (Art. 
XXV) that neither power “shall permit the ships or goods be- 
longing to the subjects or citizens of the other to be taken, within 
a cannon shot of the coast,” and if its “ territorial rights shall 
thus have been violated,” it shall use its utmost endeavors to 
obtain satisfaction from the government of the captor. 

Provisions of this kind call for interpretation, and the argu- 
ment has certainly much force that this interpretation must be 
determined by the reason of the thing. A littoral sovereign, with 
cannon that can hit a ship 20 miles away with reasonable cer- 
tainty, would hardly be justified for not using them to protect the 
rights of friendly commerce or visitation along his coasts. 

But may a belligerent power have the right, under modern 
conditions of maritime warfare, to mark off a portion of the high 
seas, outside of the range of any cannon shot discharged from 
the shore, and either prohibit its use for commercial navigation 
by the subjects of other powers during the continuance of 
hostilities, or limit the manner of such use? 

Most of the older maritime nations have, from time to time, 
set up claims of sovereignty over certain littoral waters, otherwise 
forming part unquestionably of the high seas. The contest as to 
closed seas and open seas—the mare liberum or mare clausum—- 
was a warm one, before international law really became a science. 
England’s claim to maritime supremacy over the “ Narrow 
Seas,” that is, the waters dividing her from the continent of 
Europe, was harshly enforced against the Dutch until a Dutch 
sovereign was on the English throne. She insisted upon it, as 
against the United States, as late as 1803.’ This was an incident 


‘Wharton, Elements of International Law, II, 2, 163. 
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of the long-standing dispute between the two powers as to Eng- 
land’s claim of right to seize English sailors on foreign ships and 
impress them for service in the English navy. A convention had 
been practically arranged at London by our minister, Rufus 
King, in 1803, by which Great Britain was to relinquish this 
claim. At the last moment she insisted on excepting all rights 
as to American ships sailing in the Narrow Seas. This reserva- 
tion our minister refused to consider, and the affair was broken 
off in consequence. He did not miscalculate its importance. 
When John Quincy Adams, then our minister to Russia, some 
years later, heard of our declaration of war against Great Britain, 
he said: “The war hangs upon a single point; and that is im- 
pressment.” 

The closed sea, it will be recollected, if there ever was one, 
was closed at all times, in peace as well as in war. It belonged 
mainly to the class of commercial restrictions which were imposed 
to support a monopoly of trade. 

But while, for more than a hundred years, the old doctrine of 
closed seas has been universally abandoned, a new doctrine of 
closed areas of sea, by the act of a belligerent in time of war, 
has found considerable support. These have been termed “ war 
areas,” “ military areas,” “strategic areas,” “ war zones,” “ areas 
of operations ” or “ defence sea areas.” 

Some color for this practice may be claimed from the great 
treatise of Grotius on the law of war and peace. The empire, 
he says, over a part of the sea may be gained in a similar way to 
that on which the empire over land may depend: by having a 
fleet or maritime army stationed there, or if off a sea coust by its 
being commanded by the guns of the littoral sovereign." 

Vattel takes a view somewhat more favorable to the segrega- 
tion and appropriation of part of the seas, but remarks that 
if a nation, without a title, arrogates to itself an exclusive right 
to the open sea and supports it by force, it does an injury to all 
nations whose commerce it violates.’ 

Let us look back for a century to see whether there is any 
ground for the position that international law has undergone a 


® Grotius de Jure Belli ac Pacis, II, 3, 13, 2. 
° Vattel, Law of Nations, I, XXIII, Secs. 283, 289. 
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change in this respect, and become more favorable to the creation 
of a temporary mare clausum in time of war by one or more of 
the belligerents. 

Two of the great powers, soon after the nineteenth century 
came in, marked off such a closed sea, and their courts have main- 
tained the validity of such action as against the subjects of 
neutral states engaged in ocean trade. 

In May, 1806, a British order in council declared the 
European coast from the Elbe to Brest under blockade. In the 
following November, by the Berlin decree, Napoleon declared 
the British islands to be in a state of blockade. 

In January and November, 1807, Great Britain promulgated 
further orders in council, forbidding neutral commerce with 
France and any of her allies; and in December of the same year 
the Milan decree of Napoleon reiterated his first pronunciamento 
from Berlin. 

Each power defended its action as retaliatory, and the English 
prize courts supported the orders in council mainly on that 
ground. The ministry took the position in the House of Com- 
mons, in speaking of the whole series of them, from 1806 to that 
of April 26, 1809, that they were not in accord with the existing 
law of nations, but were defensible as a just and necessary ex- 
tension of that law—necessary because France had violated it 
first.” 

Without such a reason, during the War of 1812, Great Britain 
took a similar position in regard to parts of our Atlantic coast. 
Our Secretary of State, John Quincy Adams, alluded to this in 
1817, in a dispatch to our minister to England, in these words: 

So irresistible is the tendency of precedent to become principle in 
that part of the law of nations which has its foundation in usage, 
that Great Britain, in her late war with the United States, applied 
against neutral maritime nations almost all the most exceptionable 
doctrines and practices which she had introduced during her war with 
France. The maritime nations were then, too, so subservient to her 
domination that in the Kingdom of the Netherlands a clearance was 
actually refused to vessels from thence to a port in the United States 


on the avowed ground that their whole coast had been declared by 
Great Britain to be in a state of blockade. 





7 Adams, History of the United States, V, 61. 
“4 Moore, International Law Digest, 800. 
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President Madison, in a proclamation issued June 29, 1814, 
described this measure as “ destitute of the character of a regular 
and legal blockade, as defined and recognized by the established 
law of nations, whatever other purposes it may be made to 
answer.” The treaty of peace with Great Britain, soon after- 
wards negotiated, contained no provision in reference to the 
validity of the proceedings. Our attitude towards any such 
extension of the right of interfering with neutral trade continued 
the same, and there was soon an occasion to assert it. 

In 1816, Spain declared a blockade of a part of the ocean near 
Carthagena, of some 3000 square miles in extent. We refused to 
accept it, our Secretary of State, James Monroe, saying that 
there can be no blockade which is not confined to particular 
ports.” 

Blockades not so confined, but extending to areas of the high 
seas, were however declared by Great Britain in 1854 and 1897, 
and by France in 1870, 1893, and 1896.” 

With these precedents before it, the Japanese government, in 
1904, promulgated an ordinance giving the naval department 
power, in case of war, to designate a part of the seas off the 
coast as a “ defence sea area,” and close it to commerce. Twelve 
such areas were thereupon so created, marked off by degrees of 
latitude and longitude. 

Her official regulations for captures at sea, of March 15, 1904, 
forbade, however (Art. II), captures “in neutral waters clearly 
placed by treaty stipulations outside the zone of hostile opera- 
tions.” Blockade was defined as including the right to close an 
enemy’s coast with force, and as being effective when the force 
is strong enough to threaten any vessels that attempt to approach 
the blockaded coast.” 

By these proceedings of Japan, the leading power of Asia has 
pronounced in favor of the validity of zones of exclusion, other 
than ports and harbors, created by a belligerent, in restraint of 


2 Moore, Int. Law Digest, 800; Atherley Jones on Commerce in War, 
126. 

% Atherley Jones on Commerce in War, 158, 172, 181, 183. 

14 See Proceedings of U. S. War College for 1912, 122, and Takahashi 
on International Law as applied to the Russo-Japanese War, 359, 
360, 778, 781, 789. 
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neutral trade. She thus virtually affirmed, ten years ago, that 
the law of nations had been so changed as to permit what, prior 
to the acts of England and France in 1806, was generally con- 
sidered as forbidden. 

Her action and the general question involved were the special 
subject of discussion at our Naval War College in 1912. 

Stated in form, the proposition before it was thus expressed: 

A belligerent may be obliged to assume in time of war, for his own 


protection, a measure of control over the waters which in time of peace 
would be outside of his jurisdiction. 


In the course of the discussion this pronouncement was formu- 
lated as in his judgment sound, by one of our most distinguished 
scholars in international law: * 

The definition of the area of operations of a blockade, even if in 
such a manner as to include a large range of high seas, is regarded 
as a legitimate act of war, and the belligerent right is respected. The 
principle which is recognized is that the belligerent has the right to 
put pressure on his opponent, without interference by neutrals. It is 
undoubtedly an inconvenience and may be a loss to neutral commerce 
to be excluded from the blockaded area, but it is a recognized conse- 
quence of war. 


The result of the conference was the adoption of the view that 
if such a strategic area were designated by a belligerent as for 
the time closed to commerce, the commander of a neutral man- 
of-war, if appealed to to escort one of his country’s merchant 
ships through it, should decline, and should advise the master of 
the merchantman to keep out of it.” 

This conclusion of the discussion has, of course, no binding 
force upon the United States. It is important, however, as a 
matter of intrinsic weight, in view of the insistence on the war 
zone theory, and the practice under it of Great Britain, Germany, 
and Italy, in the present European wars. 

It will not be forgotten that a blockade of the old type is quite 
a different thing from a “ war zone ” of the new type. 

Such a blockade is designed to shut up a particular port. Such 
a war zone is designed to exclude because it endangers entrance 
into a particular part of the high seas. 


4* Professor George G. Wilson. 
% Proceedings of the Naval War College for 1912, 117, 128, 129. 
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Any neutral vessel breaking a blockade takes the risk of being 
captured and condemned. Any neutral vessel entering a war 
zone, if the doctrine be once admitted that such a military area 
can be effectually created, as respects neutral powers, may be 
in peril of being stopped and seized, if not of being sunk. 

Supporters of the new doctrine, in other words, maintain 
that the neutral ship which enters upon what she knows to be 
the special military area of active operations on the sea, is in 
a similar position to a neutral traveller who in a country which 
is the actual seat of war, enters upon what he knows to be a 
special military area of active operations. 

In October, 1914, Russia delimited a war zone on the seas off 
her coasts, in which she proposed to place concealed bombs and 
torpedoes, and in November the British Admiralty announced 
that the whole of the North Sea would be considered a “ military 
area ” for like purposes. 

At the Hague Conference of 1907 the special committee on 
submarine mines reported in favor of a limit for laying them 
of three miles from shore, or if laid in front of military ports, ten 
miles, but with the exception of creating “danger zones” in 
waters beyond these limits, when the sphere of immediate naval 
activity. The conference struck out these limitations.” 

On February 4, 1915, the German Admiralty issued an order 
declaring that “the waters around Great Britain and Ireland, 
including the whole English Channel, are declared a war zone 
from and after February 18, 1915 ”; that every enemy merchant 
ship found in this war zone would be destroyed ; and that neutral 
ships entering it would be in danger. A similar zone was like- 
wise constituted in a strip of at least 30 miles in breadth along 
the Dutch coast. 

Against this step the United States promptly made a protest, 
and Great Britain issued several retaliatory orders in council. 
The main one of these, published in part on March 15, 1915, 
prohibited all commerce with Germany after a certain date, and 
provided for the seizure of neutral merchantmen engaging in 
such trade. This was not called a blockade, and that which 
Germany termed a “ war zone” was referred to as a “ military 
area.” 


Scott, The Hague Peace Conferences, I, 582, 829; II, 480. 
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Against these measures the United States at once protested ; 
not failing to refer to the fact that in one sentence the order 
claimed a right pertaining only to a state of blockade, and in 
another proposed to proceed as if there were no blockade. 

It should be noted that Great Britain, in taking her action, re- 
ferred by way of justification to the conclusions of our Naval War 
College in 1912. 

Italy, in June, 1915, issued a decree declaring the whole of the 
Adriatic Sea a war area. 

All the great powers, except the United States, have thus 
created, from time to time, military areas of sea; but generally 
against the protests of neutral sovereigns, including the United 
States. 

The American position in regard to the use of torpedoes in 
them, as announced in our note to Germany of July 21, 1915, is, 
first, that our government “ is not unmindful of the extraordinary 
conditions created by this war, or of the radical alterations of 
circumstance and method of attack produced by the use of instru- 
mentalities of naval warfare, which the nations of the world can- 
not have had in view when the existing rules of international law 
were formulated”; but, second, that submarine operations, 
within a “so-called war zone” on the high seas, can and should 
be conducted in substantial accord with the practices of regulated 
warfare accepted before the submarine reached its present point 
of development. 

It is probable that some of these points will soon be brought 
before the Hague tribunal. Great Britain, in her note of July 31, 
1915, to our ambassador, has intimated her readiness to assent 
to a review of that nature, of any judgment of her courts based 
on Orders in Council claimed by us to derogate from the prin- 
ciples of international law ; and yesterday’s newspapers show that 
we have virtually agreed with Germany on a similar disposition 
of the question whether those principles justified the sinking of 
the William P. Frye on the high seas. 

This discussion would be incomplete without reference to a 
suggestion recently made by one of our associates that our im- 
mense coasting trade calls for a safety zone around the two 
Americas, extending far beyond cannon shot from the shore, into 
which no belligerent ship should have the right to enter on a 
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hostile errand without incurring the peril of internment.” A 
war zone, in other words, might come to be deemed desirable by 
neutrals as a shield, and so created by them against the bellig- 
erents, instead of, as now, by the belligerents against them. 

There is no time to speak of other changes in the law of nations 
which have, from time to time, been attempted, and in some 
cases with ultimate success, such, for instance, as giving, under 
our lead, within a hundred years, to the slave trade, formerly 
a lawful traffic, the brand of piracy. 

No form of human law can endure which is not capable of 
amendment. To the law of nations change comes slowly, for it 
must be the act of many different peoples. It will change 
irregularly and in detachments. Macaulay has observed that 
there are in the administration of government two kinds of 
wisdom: the highest wisdom, which is conversant with great 
principles of political philosophy, and a lower wisdom, which 
meets daily exigencies by daily expedients. 

In respect to the development and application of international 
law, these two kinds of wisdom often come in conflict, and when 
they do, it is seldom the higher that controls. Nations are self- 
centered. Each views rules of international conduct mainly as it 
is itself, at the time being, affected by them. And back of all, 
at all times, we must reckon with the impulses of self-preserva- 
tion. In the eloquent words of our late associate, Frederick R. 
Coudert, “ Self-protection and self-preservation constitute the 
corner stone of modern international law. This instinct is as 
strong in communities as in individuals, and will, when aroused 
by real or imaginary perils, sweep away forms and law, as worth- 
less incumbrances, if they interfere with their first duty and most 
valuable right, the duty to resist aggression, and the right to 


live.” ® 


% Paul Fuller, in the Annals of the American Academy of Political 
and Social Science, LX, 157. 
#* Coudert, Addresses, 126. 
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THE LAW AND THE LAW SCHOOLS. 
BY 
FELIX FRANKFURTER, 
OF MASSACHUSETTS. 


Public opinion, the dominant factor in our national life, is 
also the most elusive. History is witness to the inherent diffi- 
culties and constant errors of contemporary judgments of the 
temper of a period. Occasionally, however, the intellectual tend- 
ency of the present is revealed as marking the culmination of a 
prior era. Apparently we are, for the moment at least, at the end 
of a period of agitation and wholesale criticism. The very term 
“ muck-raking ” is passing into disuse, and with it those energetic 
movements which produced its modern meaning. But this agita- 
tion has had a sound basis; it has not been fomented by irre- 
sponsible malcontents. Much of it has been crude, much has been 
indiscriminate. But the early expression toward any national 
betterment takes a rough-hewn form. However crude, however 
intemperate, however unjust in this or that detail, this great 
protest has had at its core a justifiable endeavor against reme- 
diable evils. Senator Root’s speech before the New York Con- 
stitutional Convention the other day will help to give proper 
perspective toward an agitation which may at times have offended 
us. He said: 

“ Let us bear in mind that there has been abundant cause for 
complaint. I have been in public life for 40 years and during 
that time the government of the State of New York has been 
about as representative and responsible as the government of 
Venezuela. Now the time has come when invisible govern- 
ment should give way to government that is accountable and 
responsive.” 

Senator Root thus soberly teaches us to analyze the aims back 
of this agitation, and not with passion or prejudice merely to 
denounce it. It is but natural that when social ills, and legal 
and political inadequacies, are surged against in a storm of 
protest, some of the protestants will offer hastily constructed and 
superficial remedies. But it is not sufficient for us merely to 
denounce as shallow or bungling or even evil such remedies as 
the recall of judicial decisions, the recall of judges, or what 
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not. We must study causes. The times call for a searching 
diagnosis which may disclose deep-seated difficulties—difficulties 
needing correctives produced only by patient study and designed 
adjustment—difficulties responsive neither to quack remedies 
nor to quick remedies. 

For something has happened; something is happening. We 
are in the midst of a changing set of ideas; we are living through 
a change in direction ; and a change in the thought and attitude of 
a people toward its national life must necessarily affect, as it 
always has affected, a large body of existing law. 

We are not consciously the creators of these changes. Our 
changing opinions have been mostly effects, not causes. The 
fifty years since the Civil War have brought almost magical in- 
dustrial growth. A vast nervous system of telephones and tele- 
graphs has electrified our scattered country into one self-conscious 
unit. Radiating railroads have been the muscles which have 
pulled into a co-ordinate and articulate body the detached and 
sprawling members of our great domain. The concentration 
of life and activities in cities has scattered working ganglia 
throughout the nation. All these new physical forces, and the 
social changes which they produce, have brought increasing com- 
plexity in the problems of life. At the same time there has been 
a growing sense of obligation and increasing inventiveness to 
cope with these problems. Progress in education, growth of the 
scientific spirit, accumulation of scientific data affecting society, 
the advent of the specialist, national self-consciousness, social 
self-consciousness, have also come with these fifty years. 

What does it all mean? Does it not mean that we are in the 
very midst of a definite shift of emphasis from individualistic 
ends to co-operative ends? Does it not mean that society is 
coming to the belief that the social purpose is to be attained not 
through individual self-assertion only, but through the con- 
scious organization of society for social ends, guided by science 
and inspired by the democratic faith? Did the Marquis of 
Lansdowne, the Tory leader, have this in mind when he said 
before the Lords recently, “ the old go-as-you-please system has 
broken down completely ” ? 

And what of the law? These changes in the physical, eco- 
nomic and social aspects of life, all this new vast mass of facts, 


18 








534 The American Bar Association Journal 





are necessarily so much raw material for the law. The finished 
product should be the legal means for accommodating the 
various interests of life. For law is not outside of life; it is 
part of it. The purpose of law, Justice Holmes has been one 
of the first to tell us, must be found in some help which law 
brings towards reaching a social end. These radical changes in 
the facts of life and in the attitude of our people present one 
of the greatest challenges ever thrown down before our common 
law system. A body of law adapted to a sparsely settled and 
primarily agricultural country, with a fairly homogeneous popula- 
tion, with comparatively few disparities of wealth, has suddenly 
and sharply been confronted with the task of adjusting itself to a 
vast democracy, drawn from many peoples, a nation containing 
thirty million wage-earners, with increasing pressure of con- 
flicting interests. When our courts encountered these problems 
and applied, without elasticity or adjustment, old ideas to new 
facts, there was bound to follow dissatisfaction not only with 
specific decisions but with the legal system itself. This fed the 
movement to tinker with the system, to attribute the causes 
for dissatisfaction largely to individuals, to throw the whole system 
overboard and start anew. Experience, however, has taught us to 
look deeper into causes. We now see more clearly that the difficulty 
is not primarily with the individuals who administer law, but 
with the accepted ideas consciously or unconsciously expressed 
by law. 

Nor has the law been metallic. It has during the last decade 
clearly begun to respond to the temper and ideas and needs of the 
times. We are witnessing changes practically in the whole 
domain of the law—from procedural law to property, the branch 
of law which, one would suppose, age cannot wither. The reports 
during the last few years teem with illustrations. Take the 
United States Supreme Court. Compare the opinion of that 
court annulling the New York ten-hour law for bakers with its 
opinion, at the last term, upholding the California eight-hour 
law for women, and you will find not so much a reconcilable 
difference of decisions upon two statutes, as a radical difference 
in mental attitude—you will find a marked difference in point of 
view towards the need of governmental activity in meeting the 
problems of the modern state. The difference spans a decade. 
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Take the Court of Appeals of New York. That state affords 
perhaps the most striking proof of a change in emphasis, of a 
modification, in those beliefs, mostly inarticulate, which largely 
determine judicial opinions. In 1907 that court animadverted 
upon the growing legislative activity of the time, emphasized the 
function of the courts to serve as barriers against such legisla- 
tion, and declared unconstitutional a statute prohibiting night- 
work for women. In 1915 the court expressly overrules that 
decision, recognizes the need of legislation for social ends, and 
refers to the economic and social facts justifying such legislative 
action. 

Another example of a change in the point of view of courts 
is found in their present attitude towards the distribution of 
governmental functions. The law books continue to repeat as 
immutable doctrine that there can be no delegation of legislative 
power, but the Supreme Court sustains the tremendous power 
given by Congress to the Interstate Commerce Commission. Of 
course, the form of non-delegation may be preserved by dialectics, 
but the effect of the court’s decisions is to recognize the pressure 
of economic facts and give the commission substantial control 
over interstate carriers. Within a decade throughout the country, 
in increasing variety of administrative commissions with what 
amounts to legislative power have been created. This means, 
in effect, the application of technical knowledge, developed by 
authoritative investigation and fair hearing, to modern complex 
industrial conditions. The creation of these commissions and 
the exercise of their power have, broadly speaking, been sustained 
by the courts as proper instruments for achieving appropriate 
ends. 

So far as control over public utilities is concerned, it is only 
the machinery which is new. The principles of law supporting 
such control can be found in the Year Books. The machinery 
for exercising such control cannot be found in the Year Books. 
Means for making control effective have had to be devised. As - 
result, problems of law enforcement, the relation of administra- 
tive action to legislature and courts, have brought to the fore a 
cloud of important questions calling for separate treatment as 
a substantially new branch of law in this country—administrative 
law. 
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The need for legislation has been amply responded to. Of 
making statutes there is no end. We have had a mass of legisla- 
tion, some wise, some very foolish. Yet this mass of legislation, 
ill-considered and well-considered, apparently at times haphazard 
and piecemeal, constitutes on the whole, as Mr. Jethro Brown 
has shown, a body of law with common aims and a set of under- 
lying principles. 

But present conditions demand much more than new machin- 
ery, devised by legislation, for the effective application of old 
principles. And, to the extent that statutes effect changes in 
the substantive law, judicial decisions should not be uninfluenced 
by the reasons back of this legislation. For statute law and law 
developed through judicial opinions are, in reality, but two sides 
of the same activity. The two should harmonize. Both should 
express the same underlying premises, the same ends sought to be 
achieved by law. Particularly, in this country (passing for 
the moment the British self-governing dominions), in the last 
analysis, the whole field of law is for judicial development, be- 
cause of the reviewing power of the courts. 

These are conditions which demand new premises to fit the 
accumulation of new facts, from which to formulate new legal 
principles, just as the law, flexible common law, in Mansfield’s 
day, absorbed the customs of merchants. 

What have we done to work out new premises to fit present 
needs? To apply tried methods to new problems? ‘To test new 
difficulties of adjustment by past experience? To remove what is 
obstructive or wasteful in old principles or old applications? 
Said Maitland a few years ago: 

“ Are we facing modern times with modern ideas, modern 
machinery, modern weapons? J wish that I could think so. 
Some of our ideas seem to be inadequate, some of our machinery 
seems to me cumbrous and rusty, some of our weapons I would 
liken to blunderbusses, apt to go off at the wrong end.” 

What answer has this country for Maitland? Listen to one 
whose devotion to our legal system is best measured by the 
greatness of his contribution to it: 

“ Jurisprudence,” writes Roscoe Pound, “is the last in the 
march of the sciences away from the method of deduction, from 
predetermined conceptions. The sociological movement in 
jurisprudence, the movement for pragmatism as a philosophy of 
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law, the movement for the adjustment of principles and doctrine 
to the human conditions they are to govern rather than assumed 
first principles, the movement for putting the human factor in 
the central place and relegating logic to its true position as an 
instrument, has scarcely shown itself as yet in America.” 

Thus spoke Roscoe Pound in 1909. What has been accom- 
plished? What further can be done? Can the law schools and 
law school teachers contribute anything ? 

As we have seen, the modern social conceptions have already 
begun to affect our courts. But this immense work of readjust- 
ment, the task of assimilating social and economic facts, of 
adapting old principles to present needs, of working out modern 
premises necessitated by new conditions, should not devolve upon 
the courts alone. They are already laboring under too heavy a 
pressure. Let figures tell their tale. The United States Supreme 
Court in the October term last year disposed of 472 cases. For 
the same period 100 years ago, the court passed on only 58 cases. 
In 1914 the Massachusetts Supreme Court wrote opinions in 
170 cases, while during the same period 100 years ago a single 
volume of Massachusetts reports contains but 134 opinions. 
Johnson’s reports for 1814, covering both law and chancery 
eases decided by two courts, disclose 228 cases, whereas the 
single New York Court of Appeals in 1914 disposed of 679 cases. 
These are the dry statistics of a fact known to all the Bar, that 
our supreme courts suffer from overburdening labor, putting 
cramping limits upon argument and deliberation and study. 
Their time and energy are exclusively devoted to deciding specific 
controversies submitted for their decision. To a very large 
degree they are practically compelled to choose from what is 
offered to them. 

Nor is the need of working out the law as an entirety primarily 
a function of the Bar. By tradition and theory the American 
lawyer contributes to the development of law as the partisan in 
a controversy. An overworked and absorbed Bar can only assist 
in the problems now confronting the law so far as any concrete 
litigation demands consideration beyond the fringe of the field 
which it touches. Those few who do free themselves from the 
absorption of practice and turn their time into constructive con- 
tributions to the law are indeed of invaluable assistance to courts 
and practitioners. 
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No, the work is too exacting and too intimately connected 
with the welfare of the community not to be done consciously and 
systematically, and to be left to casual judicial contributions 
or the occasional incidence of a law suit. The work of assimilat- 
ing the raw material, of restating the law in its entirety, must 
be done by those in position to give their entire time to the 
arduous task. Here the growing body of teachers of the law 
find a natural field. I do not mean to suggest the establishment 
of ex cathedra learning. Quite the contrary. The work involves 
humility, the trained humility of those who recognize that the 
ascertained is but a pitiably small fraction of the ascertainable. 
What we need are doctrinal writers—men who labor steadily 
upon law as an organic whole, who should produce tentative 
working hypotheses to be tested, revised and modified as the 
actualities of controversy require. For the work of the law 
schools must meet the tests and suffer the modifications of 
practical experience. Bench and Bar will apply such tests and 
make such modifications. 

True enough, law is by no means a fixed science. In law, as 
Justice Holmes has pointed out again and again, we are dealing 
almost wholly with considerations of social advantage which very 
rarely permit of quantitative determination. This need not 
deter us from the scientific method; it all the more makes 
scientific treatment our soundest hope. While not to so large a 
degree as law, the whole history of medicine demonstrates that it 
is a science of probabilities and not of certainties. But for that 
very reason the medical schools have become organized experi- 
ment stations for working out theories which the practitioner 
applies, tests and corrects. 

The same thing must be done for law by the law schools. The 
same thing was done at a previous stage in our legal history. 
In the formative days of our law, Story, as Professor Pound has 
so brilliantly told us, restated the English common law and 
thereby secured its acceptance as the basis of the American 
common law against the contending pressure of French law. 
In a similar way, if to a less degree, John Chipman Gray has 
furnished the basis for judicial decisions upon complicated ques- 
tions of property law, and we are now witnessing the steady, 
wholesome influence of Dean Wigmore upon the law of evidence 
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throughout the country. Story’s and Gray’s and Wigmore’s 
works were essentially academic products. 

Again, so long as the energies of courts necessarily are spent 
upon decisions of specific cases, the tendency is inevitably towards 
building up so-called local law. As a result there is an all too 
unfortunate emphasis upon local differences, and differences 
multiply into further separating anomalies. This tendency to 
particularism can only partly be arrested by the movement for 
uniform legislation. For the greatest field in the law is bound to 
remain development through decisions. Here likewise the law 
schools can help greatly. By the systematic treatment of the 
law, after thorough testing of all available jural matter, through 
the production of treatises of commanding authority and through 
a demonstration of identity of problems throughout the country, 
the law schools would further unity of decisions and thereby 
uniformity of law in the various jurisdictions. 

Of course, great men—men like Ames and Holmes and Mait- 
land and Thayer—will respond to the hunger of creation that is 
in them. But the scholarship that is now needed should not 
depend upon the accident of genius. Here, as elsewhere, opinion 
is in itself a creative force. If the Bar and Bench will require of 
law schools their needed share in the development of the law, the 
law schools will be compelled to meet the need. Therefore the 
profession should demand law schools fit for this work—the work 
not merely of training practitioners but of helping to develop 
the law, of participating in a great state service. 

Not only by producing treatises to which they have devoted 
years of research, but in their class-room work, the law school 
teachers can assist the law in its needed response to present 
demands. It is not enough that young men should come from our 
schools equipped to become skillful practitioners, armed with 
precedent and ready in argument. We fail in our important 
office if they do not feel that society has breathed into law the 
breath of life and made it a living, serving soul. We must show 
them the law as an instrument and not an end of organized 
humanity. We make of them clever pleaders but not lawyers if 
they’ fail to catch the glorious vision of the law, not as a harsh 
Procrustean bed into which all persons and all societies must 
inexorably be fitted, but as a vital agency for human betterment. 











540 The American Bar Association Journal 





Not. so long ago sympathetic observers, like Lord Bryce, re- 
ported the loss of prestige of the profession. For the time being 
the lawyer was eclipsed because he went outside of his field; he 
became the subordinate to wealth, instead of the director of 
social forces. The lawyer is undoubtedly again coming into his 
own. Never were the demands upon him greater. Our society 
is becoming more and more complex, which means more law and 
not less law. The lawyer, by tradition and by training, is the 
expert in affairs. He must adapt old loyalties to new facts; he, 
above all, must find ways to reconcile order with progress. The 
problems ahead present to our profession opportunities for great 
leadership, but correspondingly they call for equipment adequate 
to the task; they call for fresh thinking, disinterested courage, 
and vision. 
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IV. 
SPEECHES DELIVERED AT THE BANQUET. 


The Annual Dinner of the American Bar Association was held 
at the Hotel Utah, Salt Lake City, on Thursday evening, August 
19, 1915. Henry D. Estabrook, of New York, presided. The 
speakers were as follows: Samuel R. Thurman, of Utah; Peter 
W. Meldrim, of Georgia; Joseph W. Bailey, of Texas; J. Hamil- 
ton Lewis, of Illinois; William Howard Taft, of Connecticut. 

During the dinner a toast was drunk standing to the memory 
of George Washington, “ First in war, when war was necessary ; 
first in peace, when peace was not pusillanimous; first, last and 
with the singing 


always in the hearts of his loyal countrymen,” 


of “ America.” 

Then a toast was given to President Woodrow Wilson, and at 
its conclusion the “ Star-Spangled Banner ” was sung. 

“The Supreme Court of the United States,” “ The unique and 
precious feature of our autonomy; the most august and com- 
pelling intellectual force in the history of the world.” 

The Secretary read a telegram received from Joseph H. Choate, 
a former President of the Association, as follows: 

“T trust the meeting of the American Bar Association at Salt 


Lake City will be a great success. Its work grows more impor- 
tant every year. I regret that I cannot come.” 


Tue Toastmaster: Well, gentlemen, after three days of 
wrangling, jangling, delightful companionship—for only lawyers 
and lovers know the joys that spring out of dissensions between 
hearts that love—we have met to say “ hail, and farewell ” to our 
hosts; to look into each other’s eyes; to take each other by the 
hand, and to say to each other “ Mizpah,” or possibly it should be 
“ Kismet,” or may be “ Hidalgo ”—but whatever it is, it means 
goodbye, and God bless you until we meet again. Our hosts have 
been as large and generous with us as the Almighty has been large 
and generous with them ; and that says everything. Some of you on 
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this Western trip have seen more sky than you ever knew existed 
in the universe—more real estate than nature seemingly knew 
what to do with until she bethought her to stand some of it up 
on end to serve as scenery. You’ve seen the Great Salt Lake 
where a swimmer can’t sink, and can only drown by turning 
turtle; where a submarine couldn’t “ sub” if it wanted to. You 
have seen water bubbling from the earth hotter than the River 
Styx, or colder than the River Jordan. Your eyes have grown 
bigger to take in the vision of all you have seen. 

My first visit to Salt Lake City was some twenty-odd years 
ago, when my friend, the late Nat Brigham, was United States 
Marshal for this district. One day he took me to Park City to 
go down into the deepest silver mine perhaps in the world. 
The miner, dressed in a miner’s costume, who acted as chaperone 
and showed us about, was most kind and attentive. So when 
we emerged into the upper world, I tendered him a big, round, 
fat, heavy silver dollar—not only because I thought he had 
earned it, but because I wanted to get rid of it. The fact is, I 
had seven or eight similar dollars on my person, and the burden 
of carrying them around was beginning to tell on me—I had 
rather carry sixteen paper dollars any time than one silver 
dollar—I am that much of a Bryanarchist. Our guide, philoso- 
pher and friend declined the tip, with what I thought was 
affected modesty, and I was urging it upon him when Nat Brig- 
ham pulled my coat-tail and whispered in my ear: “ You blither- 
ing idiot, this man is part owner of the mine, and is worth 
dollars to your doughnuts.” But the incident illustrates the type 
and quality of citizenship throughout the West; no ostentation 
of wealth, no ostentation of culture, no ostentation of any kind 
when it comes to the offices of hospitality and kindnesses to a 
stranger. 

What I wanted to say along this line is so much better said 
in a scrap of paper that I found yesterday in my key-box—put 
there by my friend Tom Blackburn, of Omaha—that I am going 
to quote from it. Tom Blackburn used to jerk a pretty good 
“pome ” himself when he was put to it, but the author of these 
lines was not “ put to it ””—he just couldn’t help himself: 
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“Out where the handclasp’s a little stronger, 
Out where the smile dwells a little longer, 
That’s where the West begins. 
Out where the sun is a little brighter, 
Where the snows that fall are a trifle whiter, 
Where the bonds of home are a wee bit tighter, 
That’s where the West begins. 


‘Out where the skies are a trifle bluer. 
Out where friendship’s a little truer, 
That’s where the West begins. 
Out where a fresher breeze is blowing, 
Where there’s laughter in every streamlet flowing, 
Where there’s more of reaping and less of sowing— 
That’s where the West begins. 


‘Out where the world is in the making, 
Where fewer hearts in despair are aching, 
That’s where the West begins. 
Where there’s more of singing and less of sighing, 
Where there’s more of giving and less of buying, 
And a man makes friends without half trying— 
That’s where the West begins.” 


And the writer might have added: “There’s where Heaven 
begins, there’s where self-government begins, there’s where every- 
thing begins that is worth beginning at all.” 

The Toastmaster then spoke of his long residence in the West, 
where the playmates of his childhood were Indian papooses, and 
where, on one occasion, “in an excess of politeness,” he had 
partaken of Indian hospitality in the way of soup—too young 
to know or heed the classic warning “ Cave Canem ”—but stated 
that New York City, where he had taken up his residence in the 
afternoon of life, was the solar plexus of the United States. 

This year, he continued, we hit the trail for Utah, just to 
forget that there was such a thing as a solar plexus, or even 
a vermiform appendix; just to be by ourselves, to do as we 
pleased, and to enjoy ourselves in our own way; and this, thanks 
to the gracious hospitality of the Bench and Bar of Utah, we are, 
and have been, and done! The Utah Bar is noted for its learning 
and abilities, and there is no better exponent of that learning and 
ability than the Honorable Samuel R. Thurman, whom I have 
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the pleasure of presenting to you as my first victim of the 
evening. 


RESPONSE OF SAMUEL R. THURMAN. 

The Utah lawyer present here tonight thinks he knows just 
what I am going to say. He never heard me say it either ex- 
pressly or by innuendo, and yet he thinks he knows. His knowl- 
edge of things is absolutely boundless. What he does not know 
he surmises; what he cannot surmise, he conjectures; when he 
cannot conjecture, he receives a revelation. That ends the con- 
troversy. Living in a land renowned for prophetic wisdom, he 
feels warranted in the assumption of a knowledge which is beyond 
dispute. The Utah lawyer is plethoric with assumption. I have 
heard him, in addressing our Supreme Court, actually assume 
that the court was familiar with the law. I have known him to 
persist in maintaining this assumption until the very close of his 
argument. And yet, the Utah lawyer is honest—reasonably so. 
He will not always persist in maintaining a false assumption. I 
have known him after such an argument as I have described, 
immediately upon leaving the presence of the court, to express his 
deliberate conviction that the court was not familiar with the law, 
that it knew nothing whatever of the legal principles involved, 
that the impenetrable stupidity of the court was absolutely beyond 
his comprehension. 

Incidents of this kind are not infrequent. They usually occur 
in cases where some member of the court, during the oral argu- 
ment, propounds a question to the advocate which he is unable to 
answer,—a question in the nature of a solar plexus, or one which 
strikes him below the belt. The Utah lawyer believes that such 
conduct on the part of a member of the court is decidedly 
unethical. 

Drastic criticism of the court also sometimes occurs when the 
court hands down a decision adverse to the advocate’s contention. 
I believe I have the first time yet to hear a Utah lawyer charge 
the court with ignorance of the law when the court has decided 
the issues in his favor. 

Many years ago a Utah lawyer, now on the Supreme Bench 
and present here tonight, was representing the plaintiff in a trial 
before a justice of the peace. While the testimony for the plain- 
tiff was being introduced, the defendant’s attorney conceived the 
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idea that the justice was discriminating against him and vigor- 
ously protested. He said from early childhood he had always 
believed he had been right at least half the time, but in the opin- 
ion of this court it seemed he was wrong all the time. The 
justice admonished him to at least wait until the close of the 
trial. The court continued to rule in favor of the plaintiff on all 
points until he rested his case. Whereupon the defendant’s 
attorney moved for a non-suit, which was promptly granted. 
The defendant’s attorney humbly apologized in open court for 
his unpardonable irascibility and declared that his Honor ought 
to be on the Supreme Bench of the state. 

The characteristic of the Utah lawyer never to complain as 
long as things are going to suit him, is a sublime virtue. It 
demonstrates he is not wilful, deliberate or malicious. He 
criticises the court only when the court rules against him, and 
his criticism is just as honest, vigorous and conscientious when 
the court is right as when the court is wrong, which perhaps is 
at least half the time. The Utah lawyer does not harbor malice. 
His ill-humor quickly subsides. He would not refuse or hesi- 
tate to indulge in a liquid refreshment upon invitation, with 
any member of the court or all of them combined, even if they 
decided every case against him. He would consider such refusal 
unethical and not supported by any precedent with which he is 
familiar. 

The Utah lawyer is not only assuming, but some of them are 
very presumptuous, especially when a keen sense of injury arouses 
the lion within them. Only recently, a prominent member of our 
Bar lost a case before the state Supreme Court, and on the last 
day under the rule appeared before a member of the court and 
requested an extension of time in which to apply for a rehearing. 
The extension was granted for 20 days. On the last day of the 
time extended he again appeared and asked for a further exten- 
sion, which was also granted. On the last day of this extension 
he again appeared with a similar request. The patience of the 
judge was exhausted. In language which I do not care to repeat 
in this presence, the judge informed the applicant that the people 
of the State of Utah were blaming the court for its delay in 
disposing of cases before it, and were clamoring to have its deci- 
sion handed down, whereupon the app'icant indulged in language 
equally opprobrious and suitable oniy for expurgation, and an- 
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nounced to the judge his deliberate conviction that the people of 
the State of Utah were not clamoring to have any such damned 
decision handed down as the one rendered in that case, and again 
demanded that his time be extended. The request was granted, 
but the rehearing was afterwards denied. 

Sometimes a member of the Utah Bar is unfortunate. His 
self-conceit and presumptuousness do not always lead him to 
victory. My first experience in the trial of a case arose during 
my incumbency of the office of city attorney of a small Utah town. 
I succeeded in demonstrating my dense stupidity in a matter of 
procedure in which I thought I was displaying rare ingenuity. 

Two trials were pending against two defendants for offenses 
growing out of a single transaction. One was charged with 
swindling the other in a calf trade. The other was charged with 
assaulting the first on account of the swindle. I conceived, as I 
thought, the brilliant idea of trying both cases together. I rea- 
soned that if the first swindled the second I would at least convict 
the first even though the second were acquitted. If the first did 
not swindle the second, then there was no provocation for the 
assault and the conviction of the second was assured. We stipu- 
lated that both cases be tried together by a jury. At my request 
the court instructed the jurors that if they found the first 
swindled the second they should find the first guilty of swindling 
as charged. If they found the first not guilty of swindling, then 
there was no provocation and they should find the second guilty 
of assault. In each case, however, the defendant was entitled 
to the benefit of every reasonable doubt. They were both acquit- 
ted. In my humiliation I called upon the foreman, who was a 
friend of mine, and asked him how in the world the jury could 
arrive at such a verdict. He took me to one side and said: 

“We first considered the swindling case. We believed the 
defendant guilty, but as we were not right sure we gave the 
defendant the benefit of the doubt. We then considered the 
assault case. The same difficulty arose. The question as to 
whether or not the defendant had been provoked by being swin- 
dled raised a doubt in our minds as to his guilt and we gave him 
the benefit of the doubt. The only thing we could do was to turn 
them both loose.” 

This case, more than any other within the range of my experi- 
ence, best illustrates the efficiency and flexibility of the doctrine 
of reasonable doubt as applied in criminal cases. 
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In my next case I hoped to retrieve my lost reputation. It 
occurred the next day while acting in the same capacity. I was 
prosecuting a man under the town ordinance for a plain drunk. 
I had no doubt of success. The ordinance provided that if any 
person was found intoxicated within the limits of the town, he 
should be deemed guilty of an offense. The defendant had 
become intoxicated, shot up the town and disturbed the peace. 
I had selected the mildest offense that could be carved out of the 
transaction and was absolutely sure of conviction. My opponent 
demurred to the complaint on the ground that it did not state 
facts sufficient to constitute a public offense. In the course of 
his argument he said if it was a woman on trial instead of a man, 
the action would lie, but it would not lie against a man. His 
position seemed so ridiculous I scarcely deigned reply. What 
was my surprise when in his concluding remarks he read from 
another ordinance under the head of “General Provisions,” a 
paragraph providing that wherever the word “ one ” occurred in 
the ordinances of the town it should be construed to mean “ more 
than one,” and wherever the word “he” occurred it should be 
construed to mean “she.” I confessed the point and recom- 
mended that the ordinances be revised. 

The loss of these two cases under the circumstances named, on 
the very threshold of my practice, would have been sufficient to 
end my professional career had it not been for my very next case, 
in which, by the unexpected assistance of an unusually bright 
witness, I achieved a notable victory. Since I have been humble 
enough to confess to two humiliating defeats, I know you will be 
generous enough to allow me to mention one case in which I was 
successful, even if it was an accident as far as I was concerned. 

Jim and John were cousins and bosom friends. Jim was 
arrested for stealing merchandise from a store. John was arrested 
for receiving the goods, knowing them to have been stolen. Jim 
was tried, convicted, and sent to the penitentiary. John’s case 
was continued for the term. I was appointed to defend him. 
When the term came around Jim was released from the peniten- 
tiary in order to be a witness against John. The only issue in 
the case was the value of the goods. If $50 or over, the crime was 
a felony. If under $50, it was a misdemeanor. The District 
Attorney put Jim on the stand. Prior to this I had seen Jim. 
I knew he was friendly to John, and questioned him very care- 
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fully as to the number and kind of articles he had stolen. I hoped 
he would forget one or more of them, but his memory was good 
to an exasperating degree. There were one dozen pairs of brogan 
shoes, one bolt of calico, one bolt of domestic, a dozen pairs of over- 
alls, a cheese, and a hay knife. Exactly the same inventory the 
clerk of the store had sworn to when Jim was tried at the former 
term. John also informed me the enumeration was correct. 
John was an honest thief. Jim remembered the articles and 
swore to them as above listed. The clerk of the store then took 
the stand and gave the value of each article, the whole aggregat- 
ing $51.75. The witness was excused. Jim was recalled on some 
trivial matter and was about to be excused when, to the surprise 
of every one present, he said: “ That clerk put the price of them 
goods in at retail; I took ’em at wholesale and delivered ’em to 
John in the same way.” 

When the laugh in the court room subsided, the District Attor- 
ney, who is here tonight, generously whispered to me: “ I believe 
Jim’s point is well taken. If you will have John plead guilty to 
the lesser offense I will recommend that it be accepted.” 

But I digress. It was not my intention to indulge in personal 
reminiscences. I wanted to show you before you leave Utah that 
even a Utah lawyer may sometimes lose his case unless he has 
unexpected assistance. 

Nevertheless, there is not a member of the Utah Bar who does 
not believe he is capable of handling the most abstruse legal 
problem that can possibly arise in the course of a trial. If there 
is one who does not believe it, he is not in good standing. 

We are a unit in one thing. Each of us believes he is the best 
lawyer in the state. If he does not believe it, he is persona non 
grata with the other members. The youngest lawyers among us 
are the ones that know the most. But they will forget some 
things they now know, and will then be as ignorant as lawyers of 
wider experience. The assumingness and presumptuousness of 
the Utah lawyer are excusable if not commendable. They are 
indigenous to the soil. The air we breathe, the land we inhabit, 
the climate we enjoy, all combine in inspiring optimism and 
giving assurance of a future transcendent, glorious and incom- 
parable. Pardon me for an apparent digression. It is necessary 
in order to understand what it is that inspires the bumptiousness 
and self-conceit of the Utah lawyer. 
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Utah sits as a queen amid the ancient mountains. Her throne 
is established in the bosom of the “ everlasting hills.” Her varied 
resources are unequalled by those of any other state in the union 
Precious metals are found in nearly every section of the state. 
Mountains of iron, lead, copper, zinc, abound in every direction. 
We have coal enough in one county of Utah to supply the world 
with fuel until a substitute is found which will destroy the com- 
mercial value of coal. When that event happens Utah will supply 
the substitute. She has fields of radium, onyx, and precious 
stones. The soil of her valleys is rich and productive. Her 
climate is as near perfect as the human mind can conceive. There 
is scarcely a fruit or vegetable product known in any climate in 
the world that cannot be produced in some part of Utah. Her 
flocks and herds graze and fatten upon a thousand hills, and her 
men and women are just such people as you would expect to find 
amid such environment. They are sober, industrious, self-reliant, 
and optimistic. Most of them have experienced adversity, but 
have come through triumphant. 

The people of Utah believe in education. Our educational 
institutions, notwithstanding their youth, are gradually climbing 
to the front rank. Our percentage of illiteracy is less than that 
of most of the older states. We lead every state in the Union in 
the amount of money per capita expended for education. With 
these conditions and environments may we not be pardoned if 
we have become vain, proud, and egotistic? We know our state 
is the best in the Union, our men the bravest, our women the most 
beautiful, our babies the most plentiful, and of course each of us 
believes that his religion is the only true religion in all the world. 

I am not in the real estate business, the farming business, or 
the mining business; I am not a preacher nor the promoter of a 
health resort. I am not a booster for any particular business. 
I am only a plain, unadulterated lawyer. I was about to say 
unassuming, but I am estopped; besides, I cannot afford to lose 
my standing with the local Bar. I am its humble representative, 
simply trying to account for a self-assurance on the part of Utah 
lawyers which might otherwise be inexplicable. ‘The people I 
have described are the people with whom the Utah lawyer asso- 
ciates, for whom he does business, with whom he marries and 
intermarries, with whom he is one and inseparable. The people 
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of Utah are strong in their convictions. They believe they are 
right. Selected and employed with this understanding, the Utah 
lawyer, in an optimistic frame of mind, enters upon his case. If 
he wins, it was nothing more than he expected. If he loses, there is 
but one conclusion—the court was wrong or the jury was bought. 
The people of Utah are generous. They will never blame their 
lawyer, who they know.was on the right side of the case, simply 
because he lost it. They blame the court, or the jury, or both. 
If they do not do it immediately after knowing the result of the 
trial, they always do after hearing their lawyer’s explanation. 

If you gentlemen from the East, from the West, from the 
North, and from the South, after hearing this description of the 
Utah lawyer can say after all there is very little difference be- 
tween them and lawyers in other states of the union, then I will 
have succeeded in banishing from your mind forever the idea that 
we are a peculiar people. That is one of the objects I had in view 
in accepting the high honor of addressing you on this occasion. 


THE ToasTMASTER: A great lawyer and a great statesman is 
not able to be present at this function because he is presiding over 
a convention that is trying to form a new Constitution for the 
Empire State. He has been advised, however, of what we have 
done, and he has sent a telegram to Mr. Wadhams thanking the 
Association for extending to him one of the greatest honors of his 
life. Gentlemen, I ask you to rise and drink to the health, pros- 
perity, and continued usefulness of our President-elect—Elihu 
Root, of New York. (The toast was drunk standing.) 

Now as for our retiring President, his administration goes out 
in a blaze of glory kindled by his own eloquence, for while his 
address to us as President could under the Constitution have been 
made very colorless, it reached heights in certain portions which 
was eloquence worthy of the best traditions of the South. He was 
a general long before he was President of the American Bar 
Association, and he won that distinction as a Confederate soldier 
in our Civil War. To be sure, General Meldrim did not present 
the obvious target to Northern bullets that Brother Taft might 
have done in his place, which perhaps accounts for his being able 
to be with us this evening. I have the pleasure of presenting our 
retiring President, Peter W. Meldrim, of Georgia. 
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RESPONSE OF PETER W. MELDRIM. 


I might well have thought, after the work of the days just 
passed, that I could avoid the very great honor that comes to me 
tonight of speaking again to my brethren of the Bar. Mr. Wad- 
hams said that I was to speak tonight. I said, “ Why, I have been 
speaking more or less during this entire meeting.” “Oh, but,” 
he said, “ you are the retiring President.” 

This is the first time that I have ever had the pleasure of being 
deceased and pronouncing my own obituary. 

I have been very much touched by the hospitality of the good 
people of Utah. I have not been so much impressed by the great 
mountains, I have not been so much warmed by the genial sun- 
shine, I have not been so much enthused at the material progress, 
as I have been by the sturdy power and strength of these great 
people. I shall leave you tonight, retiring from the highest office 
in the gift of the American Bar to take my place again in the 
ranks as a private soldier. And, by the way, I was not a general ; 
I was only a corporal when the battleflag of the South waved 
high ; but in a humble way I tried to do my duty, as every Ameri- 
can lawyer in every crisis in American history has done his duty 
ashe saw it. I shall return from the land of promise to what was 
once a land of sorrow, to my far-distant home where the waves 
of the blue Atlantic kiss the sky line of the shore, where the air 
is permeated with the magnolia, and the warm gray moss waves 
in harmony with the music of the wind through the pines, where 
the mocking bird sings through the livelong day; and I shall 
bring to that home the mellow memories of the splendid people 
who dwell in this valley. 

The other night a great judge was kind enough to introduce 
me before the Judicial Section of this Association, and he referred 
to the coat-of-arms of my state. Did you ever see it? It is an 
arch; it is a temple of justice; there are three columns, and 
inscribed above is the word “ Constitution,” and upon each of the 
columns are the words “ Justice, Wisdom, Moderation.” Since I 
have been here that temple of justice has been desecrated. Be- 
neath that arch there stands the figure of a Colonial soldier, and 
in his uplifted hand there is a naked sabre. And by the Eternal 
God, that sabre will write in blood the vindication of our state. 
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There is no sectionalism in this country; we stand together. 
From yon rolling Pacific down to the blue Atlantic, from Maine 
to California, from Alaska to Florida, we are one people. May 
the God above us, whether our destiny be peace or war, give us the 
power and the strength to defend, as our fathers did, our common 
country. 


THE ToasTMAsTER: Texas is the biggest state in the union; 
it is bigger than any empire in Europe, with the exception of 
Russia. The population of Texas is in the neighborhood of 
four and a half millions, and you would suppose that so sparse 
a population would get lost in their own geography. But not so. 
The people of Texas make up in expansiveness what they lack 
in numbers. One big Texas man has expanded until he bulged 
the meanders and boundaries of the state, and has finally spread 
himself all over the United States, so that today he is as well 
known in any state in the union as he is in Texas. Those of 
you who have read Victor Hugo’s wonderful book on Shake- 
speare will recall his comment on the prodigality with which the 
great master scatters his thoughts, like a forest scattering its 
leaves, and he clinches the idea by saying that mere poetasters 
stand in the presence of such amazing fecundity, like certain 
bereaved ones in the presence of a seraglio. It is with something - 
of this despairing impotency that chaps like myself who some- 
times pour themselves into an occasional speech stand in the 
presence of that lord of words and master of the emotions, the 
Hon. Joseph W. Bailey, of Texas, whom I have the honor to 
introduce to you. 


RESPONSE OF JOSEPH W. BAILEY. 


After the delightful wit with which this audience has been 
entertained it seems almost an offence against good taste to 
attempt a serious thought, and yet I shall venture during the 
moment that I occupy your attention to do it. I want to say to 
the American Bar that in all the history of their country no 
graver responsibility ever rested upon them than that which they 
now confront. The forces of disorder and of discontent never 
sleep; and you must not console yourselves with the philosophy 
that when things are at their worst they will set themselves right. 
Things never set themselves right. It requires men, and the best 
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men in any land, to set things right when once they have gone 
wrong. Our fathers instituted—not for themselves, and they were 
careful to write it in the greatest charter of freedom that ever 
sprang from the brain of man, that all its guarantees were intended 
for their posterity as well as for themselves—the greatest govern- 
ment the world has ever known and bequeathed it to us, not only as 
a heritage, but as a trust, requiring us to transmit it to our children 
as unimpaired as they transmitted it to us. It came to us con- 
secrated with their labors and baptized with their blood. Shall 
we preserve it? Shall our children and our children’s children 
to the latest generation enjoy its countless blessings? There is 
abroad in this land a spirit of restlessness and discontent. Not 
merely a spirit of criticism, for if that were all I would have no 
fear of that; if we cannot answer any fair criticism which may be 
made against our present form of government, then we ought 
to change it; but it is not a spirit of criticism, it is a spiriting 
of leveling destruction. While we sit here tonight around these 
boards where the innocent mirth of social enjoyment expands 
into the warmth of social virtue, the enemies of this govern- 
ment are digging at its very foundations; and it is the duty, 
as it will be the glory, of the American lawyers, if they can, 
to save it from the enemies who assail it. Even in these days 
and hours when the electric current flashes the news of momen- 
tous events I have no fear of any foreign foe. The danger of this 
republic is not from without. It is from within. The world in 
arms could not come here and conquer the unconquerable Ameri- 
can people. If war shall come—which I fervently pray the God of 
nations to avert—our people everywhere will eagerly answer their 
country’s call. From the bleak coast of New England, where 
the long swell of the ocean breaks in musical tones against a 
rockbound shore, down to the orange groves and the everglades of 
Florida, they will assemble, and, taking up their march to the 
music of the fife and drum, they will cross the continent and, 
standing on the Pacific shore, they will defy the world. The sons 
of the men who made the first Manassas memorable in the history 
of military campaigns, joining with the sons of those who made 
Gettysburg one of the world’s historic battlefields, will unite and 
together they will consecrate another battlefield combining the 
glories of both. No, my countrymen, we have no reason to fear 
others; but we have much reason to fear ourselves. No country 
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ever knows the blessings of a free government until those blessings 
are lost. We are not the first people who have enjoyed that bless- 
ing. I pray God that we will be the last, however, to lose 
it. Free states lived and flourished and perished before the 
dream of an American republic had ever glorified the brain of 
a patriot. If we could transport ourselves back in time 2000 
years, and could mingle with the people of Greece and of Rome and 
ask them if they thought their liberties would be perpetual, their 
confident answer would be, yes. Yet the same forces that are 
now apparent in this nation ate out the very vitals of those 
free governments and they are now but a shadow, a dream of 
glory. It is for you to act in time and to act with wisdom because 
upon you more than any other class depends the defence of the 
principles of this great government. I think we have lost in some 
measure our devotion to those principles. In the elder days the 
imperishable principles of liberty and independence were a theme 
in every public assembly. Yet the man who dwells upon them 
now is stigmatized as a reactionary. A reactionary in modern 
phrase means, and only means, a man who believes in the consti- 
tution of his country. I do not always reverence the wisdom of 
the dead above the living ; I believe that every generation, inherit- 
ing, as it does, the wisdom of all who have gone before it, ought to 
be wiser than its fathers ; and yet I must be pardoned if I refuse to 
think that heedless politicians of this day can construct a better 
government than George Washington, Alexander Hamilton, and 
James Madison constructed in their day. I am not a worshipper 
of what is past, but I do kneel at the shrine of wisdom and of 
patriotism and I pay faithful and unremitting homage to the 
great patriots who established this republic. They may not in this 
day be reverenced as I think they ought to be, but this distemper 
of the public mind will pass, and when the mist which now 
obscures the vision of our people shall lift, as lift it will, their 
names will again be honored as they were of old and their mem- 
ories will live until these hills which surround the city in which we 
meet have worn down to a level with these parched plains. 
No matter what men may do hereafter, no man will ever earn the 
gratitude of these people as did the men who founded this republic. 
They laid its foundation broad and strong in truth and justice, 
and upon them reared a superstructure which, rising and rising 
still, shall some day lift its head above the clouds, shall call down 
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the prayers and blessings of all who love liberty and cherish 
independence in this land. 


Tue Toastmaster: The stork that threw into the lap of 
destiny the Hon. Hamilton Lewis was a bird all right, but no 
ordinary fowl ; she was sui generis, with a golden beak and a silver 
tail. blue legs and ruby wings, with purpureal plumage and flam- 
ing eyes, and a general efflorescence that seemed to envelop her as 
in an aureola ; and when she had performed her mystic and sacred 
mission, like the swan in “ Lohengrin ” she vanished forever. I 
have been postponing Senator Lewis’s introduction because I 
wanted you to enjoy your champagne when it was seasonable ; for 
when the Senator has once spoken the most effervescent of cham- 
pagne, in a sort of sullen envy, refuses longer to effervesce, and 
becomes flat, stale and unprofitable. I note with some concern 
that the letter J, which, like a majestic sentinel, once stood 
guard over his patronymic, has been dropped from the roll call. 
Whether like the swan it has disappeared forever or only taken 
a vacation, I hope Senator Lewis will disclose to us. But 
whether with or without the J, the name of the Senator stands 
for Chesterfield, with none of his meanness; for Beau Brummel, 
with none of his snobbery—in a word, it stands for a genial, 
charitable, loyal gentleman whom it is a privilege and a joy to 
know; and so I take all sorts of pleasure, just as I have taken all 
sorts of liberties, in presenting to you the Hon. Hamilton Lewis, 
of Illinois. 


RESPONSE OF HAMILTON LEWIS. 


As you have observed, these are banquet speeches. You have 
likewise observed the menu, as the toastmaster has put it, so that 
you are getting your dessert first and your roast afterwards, and 
what I am going to say you will have to consider as an entree. 

I must express my great regard for my friend, the eminent 
teastmaster. I was particularly attracted by the description he 
gave me as the swan of beautiful plumage. I was also gratified to 
see that he never denuded himself of the air of the peacock. No 
acquaintance has been accorded me in years that has ever been 
more delightful than that which I have had with the distinguished 
toastmaster, and I confess to some very severe grievances against 
him. But before I recount them I wish to correct the record; I 
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was to relieve him of some sense of the responsibility—and, I may 
add also, my distinguished friend from Texas. First the toast- 
master, conscious of his superiority in certain directions, with an 
Apollo form and graceful mien, beheld the gallery and invited 
the ladies to assemble before him; the king commanded and the 
queens obeyed. Then he lifted his glass and drank to their 
health. Then my distinguished friend from Texas likewise 
poured out a libation to the ladies and ended with the promise to 
do all that he could to exempt them from the drudgery of politics. 

We have been inspired with the epic oration of the eminent 
leader of the Southern Bar, your retiring President, as he por- 
trayed as none other could the attributes of the faithful lawyer. 
We were lifted to realms of sublimity by the forensic eloquence of 
the great Texan, Senator Bailey, as he presented in martial 
movement of language “a just judiciary.” These two great 
cruisers of thought were convoyed upon their waters by the battle- 
ship of international law, launched and piloted by that sage of 
statesmanship, Governor Baldwin, of Connecticut. 

In all these the course of the lawyer in his profession in times 
of peace are portrayed, the attitude of the just judge in the hour 
of trial presented, and the rules of conduct for nations between 
each other prescribed. Sirs, it is not to be marvelled that in the 
lawyer we find the source of refuge in every crisis of his country. 
The lawyer has learned with Edmund Burke that it is “ liberty 
under law ” that only makes for established liberty. 

The American lawyer still hears the echo of Sir James 
McIntosh before the peers of England exclaiming, “ Give me 
civil justice, my lords, and I’ll drive from the realms every tyrant 
and traitor; deny it, and the pettiest despot can overturn the 
Constitution of England and destroy the liberties of Britain.” 

The American lawyer certifies before the earth his creed— 
that only through justice administered by the courts can civiliza- 
tion of men be maintained ; only by liberty enforced through law 
can freedom to country be assured. This lawyer knows the cycle 
that is born of corrupt wealth on the one hand or brutal power on 
the other. 

It was this American lawyer who arrayed the forces of justice 
and the wisdom of conservatism against the late crusade that, 
like hurled brands, went flaming through the nation,—against 
all courts, all law, and all justice. It was the lawyer who, 
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rebaptizing his faith in the creeds of his fathers, established him- 
self as the source to which coming generations may pay homage 
as the one who was the preserver of free government in America 
among men, justice and liberty to its children. 

But I must speak of one duty omitted ; one obligation neglected. 
It is the failure of the lawyers to teach the law of patriotism. As 
we have taught the true course of law and justice within our 
country, we should now teach the law of patriotism due our 
country in conflicts with foreign countries. There seems to be 
an absence of all teachers and a confusion among all people as to 
the exact duty due our nation’s officials in authority when the 
hour is upon us where our nation is in dispute with the rival 
nations as to the rights of American citizens and the sovereign 
justice to the American nation. 

Sirs, we teach that, pending the dispute before the domestic 
courts of the meaning of the law, every conflict of opinion is 
welcome; that when the court has decided, every consideration 
that makes for orderly civilization must accept the judgment, 
acquiesce in its decree and obey its mandate until reversed by a 
superior power. We have no courts to prescribe the law between 
nations and enforce its decree. 

The only court invested with this prerogative is the executive 
official of our government to whom, by the will of the people, has 
been confided that trust. Therefore, I do no violence to the 
meaning of our institutions to urge that, as we invite all discus- 
sion of domestic law pending the decision of the court and then 
upon the giving of our judgment by the court command the 
cessation of conflict and obedience to the decision, so, too, we 
announce that to all our citizens the fullest discussion and the 
freest expression of the meaning and application of international 
law may be indulged pending the consideration by the only court 
we have for its determination—the President of the United 
States and his aides; but that, when this tribunal has determined 
the meaning of the law and decreed the course of the nation, such 
should be accepted as the will of the people. 

Then the obedience to this judgment, and the acquiescence in 
the decree, should be that accorded the court, and, until reversed 
by some superior power, should have the unanimous concurrence 
of our countrymen and the universal support of every patriotic 
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citizen. Without such, the license of revolt and the privilege of 
insurrection on the part of the dissatisfied appear authorized, 
and the possible result to the nation is that of a distracted country 
and a divided patriotism. 

Previous to the present hour, America has had few occasions to 
bring forth the evidence of injury to our nation by the absence of 
that law of patriotism that should attend the disputes upon prin- 
ciples and the conflict of ideas of our nation with those nations 
abroad. ; 

In actual war the penalty for treachery sufficiently restrains 
the activities of cowards or traitors, but in time of peace, with no 
conflict officially declared, the constitutional right of free speech 
and free press serves as privilege for those who would embarrass 
our officials by accusation and denunciation over every judgment 
rendered and every international course determined. 

This attitude presented to the foreign opponent encourages it 
in the belief that no support is given those in authority by the 
people for whom these authorities speak. By these convictions 
we inspire the antagonist with the hope that, in combatting any 
decision or course of our officials, they will receive the cooperation 
of an influential portion of our own countrymen. This condition 
experienced has led to serious consequences visited upon each of 
our executive heads in every undertaking which has lately befallen 
them, where the duty was to announce the execution of any policy 
of international law. 

We may have recalled how the benign Christian, William 
McKinley, was excoriated and berated by a part of our own public 
upon his declaration of neutrality between Spain and Cuba, and 
how his every effort to maintain the law and enforce justice to 
America was attacked by a portion of public opinion. This 
assault was in nowise resisted by the Bar as teachers of the law. 
This revolt grew to such storm that it swept the nation into a war 
that to this day is a darkened problem in its results to the Ameri- 
can future. 

When President Roosevelt sought to maintain our just course 
of non-interference in the conflict between Japan and Russia and 
urged the enforcement of our rights to enjoy full commerce as to 
all proper subjects, so inconsiderate was certain expressed opinion 
in our own country against the President that in five large cities 
open gatherings passed resolutions of condemnation against him. 
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to the encouragement of the official representative of one of these 
nations to publicly condemn us, and produced the subsequently 
aroused hatred of this nation by a foreign country, all based on 
what it was educated by our own people to believe was the antag- 
onism of the American people on the issue against their American 
President. 

When President Taft, in the enforcement of his sense of the 
true meaning of the international law of the recognition of 
foreign rulers, refused to accept as entitled to respect of author- 
ity a ruler of Mexico who came to his place of power as Macbeth, 
with hands dripping red with the blood of his murdered prede- 
cessor, there were those in this land inspired by false propaganda 
who condemned the action of our chief executive. In Mexico 
those who were inspired by this course from our country con- 
tinued their slaughter and incendiarism. All this in defiance of 
the decree of the only authority we should have obeyed unani- 
mously in such an hour. Here tonight we certify that it was 
then, as it is now, to the Christian glory of President Taft that he 
would not build power upon a throne of murder. 

Now it is in the wake of these violations by our own country- 
men that the license is assumed by certain of our citizens in 
America to denounce by resolution and published protests the 
decisions of President Wilson in his effort to maintain the inter- 
national law of neutrality, and to uphold American commerce in 
its just progress. 

In no country but America would such open defiance to author- 
ity and insult to the chief executive of the land have been offered 
on the part of those claiming to be citizens of the country. This 
unfortunate error of their duty to their nation; this violation of 
their obligations to citizenship; this contempt expressed for offi- 
cials in authority, are all but the offspring of a misunderstanding 
of what the obligation of citizenship to America means. Let us 
believe that this display of lack of devotion to their country is 
caused by misrepresentation on the part of those who should have 
taught better and guided more wisely. 

To all of these who indulge this error of conduct and 
violation of citizenship this assembly of lawyers send their 
friendly greetings in the warning that in America there is no 
place for any set of men who, availing themselves of the advan- 
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tages of American citizenship, would use it to dishonor American 
officials and to defeat the success of an American cause. It is 
the hour when we lawyers in every quarter of our country should 
teach the law of patriotism and by our example instil the creed 
of Americanism in the heart of every man abiding under our flag. 

We welcome all good people to our shores. We will, when with 
honor we can, avoid all combat with any people anywhere. But 
if the hour of conflict for any cause is forced upon us by any 
people, we, the lawyers of America, as true soldiers of the republic, 
present arms to the flag, salute our commander-in-chief, the 
President of the United States, of whatever party he is, and 
announce to the world an American’s creed that in affairs at 
home divided we may be, but in conflicts abroad united we shall be. 


THE ToastTMAsTER: When President Wilson entered upon the 
duties of his office it was with a public sentiment for him made up 
of curiosity and respect, because he was the first college President 
who ever stepped from his platform to a state capitol and then to 
the White House. The curiosity was justified; and so, too, the 
respect for his mental strength was conceded, and no one doubted 
his loyalty of purpose. Thousands of Republicans had voted for 
him for one reason or another, principally one. To be sure, no 
Republican reared in the school of Hamilton could regard hope- 
fully a program that challenged every article of his faith, but he 
could at least be tolerant and even admit to himself that possibly 
Wilson knew more than Hamilton. His attitude was one of 
watchful waiting. Opinion may still differ as to the wisdom of 
that election, but I take it that opinion will not differ on the 
proposition that William Howard Taft was one of the gamest 
losers that ever entered the squared circle of politics. I think 
I violate no confidence in saying that the best beloved man in 
private life today is the former President of the United States 
whom I now have the pleasure of presenting to you. 


RESPONSE OF WILLIAM HOWARD TAFT. 


When the Adonis of the Senate rose to complain of the toast- 
master—not to complain, but by his rapier thrusts to show that he 
thought a surgical operation was needed—I was reminded’ of a 
story which was told at another banquet,—for I have attended 
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one more than this,—in which the toastmaster was equally liberal 
in his generous description of the speakers and twitted somewhat 
more on facts than our toastmaster has. I was very much con- 
cerned when an elderly gentleman arose after an introduction that 
had a good deal of vinegar and mustard in it. But the old gentle- 
man showed that he was appreciative of humor, even at his own 
expense, by telling this story. He said that a tenderfoot had gone 
into a Nevada saloon where he saw an interesting game of poker 
proceeding and he stood and watched the players. Next to him 
was standing a resident, who could hardly be described as a 
tenderfoot. The man looked on the game and was considerably 
shocked at what he saw, and he nudged his neighbor and said, 
“ Did you see that?” “See what?” was the rejoinder. “ Why, 
that fellow just dealt himself four aces off the bottom of the pack.” 
With a look of ineffable scorn, the Nevada man said to the tender- 
foot, “ Well, it’s his deal, ain’t it?” Therefore, to this pulchri- 
tudinous member of the greatest legislative body on earth, I 
want to say that he has not appreciated whose deal it was. 

I had come here to attend the Bar meeting, and one of the 
things that you expect when you attend a Bar meeting is not to 
run into politics—and, for reasons that it is not essential that I 
should elaborate, I am not running into politics when I can 
avoid it. I am willing to give my friend from Illinois all that the 
press and admirers of beauty give him in their description of the 
Senator. But beautiful as he is, he is not without guile. Non- 
political and non-partisan as in those periods of eloquence you 
believe him to be, look out—especially when he pays a compli- 
ment with an oratorical force that really overwhelms the object 
of it. When, with a courtly expression of deference to my pres- 
ence, he refers to the reasons that I did not recognize Huerta, the 
Senator is imaginative. I did not decline to recognize Huerta 
for the reasons he gives; had I continued as President I should 
have recognized him. Our persistent affirmative effort to drive 
Huerta out of Mexico was a great mistake. I am with the Sena- 
tor in his declaration of the necessity of standing by the head 
of the nation, when we are in a crisis and when we must present 
a front and a united front to the possibility of foreign danger. 
I think I have evidenced that in one or two instances within 
two or three months. But that obligation does not require 
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one who is invited to express his opinion on public matters 
to withhold his opinion of mistakes made in the past with ref- 
erence to a policy that has become complete. With a new admin- 
istration coming in, I declined to take hasty action upon an 
issue which it seemed to me should be left to my successor. Nor 
did I then express an opinion on it. But now as we are facing 
the possibility of intervention in Mexico it does become relevant, 
in discussing the past, to point out the mistakes that have, 
in my opinion, made us more or less responsible for the con- 
dition in Mexico, and, recognizing that responsibility, to go on 
and do what the honor of the nation and its interests may require. 

And now, my friends, I want to say a word about Utah. No 
one has said a good thing about Utah with the heart-felt sin- 
cerity that I have. My honorable friend who gave us such 
pleasure in describing the Bar of Utah and then proceeded to 
tell us how perfect in every respect Utah was physically and in 
its development—and I know he believed it because he originally 
came from Ohio—does not believe any more than I do in the 
profound political judgment of the people of this state. Without 
in any way minimizing the other great things that Senator Bailey 
has done for the country—if he is responsible for Utah coming 
into the Union—he never did a greater act in his whole political 
life. Utah is a great state. It gave me great pleasure as a 
member of the Executive Committee of this Association to vote to 
come to Salt Lake City and hold this meeting. Sometimes it is 
improper to allow personal feelings of gratitude to influence us. 
But when that feeling arouses only the perception of the truth it 
is all right to let the truth influence us. That is what I did. And 
I appeal to the members of the American Bar Association who 
hear me, and to their ladies who govern them and their opinions, 
whether the decision that the Executive Committee reached was 
not one that you should all rejoice in, and whether those of us 
who are now retiring from that committee, who made this meet- 
ing possible here, are not entitled, unless the Constitution of the 
Association forbids it, to a resolution of thanks. 

It is true that this is a great country. This gem city set here 
between the hills, and reached after traveling through the most 
desolate country God ever made, comes upon one with a revela- 
tion. Utah is greater than most states, because in its greatness 
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it shows the power of man in his industry and self-sacrifice to 
overcome nature in producing what can only be brought out of 
nature by those providential virtues. 

As the last speaker, I hope I may not be guilty of repetition 
when as a member of the American Bar Association with some 
knowledge of their feeling, I testify to the deep gratitude, to the 
high appreciation of the hospitable reception that we have had, 
and the delicate way in which that hospitality has been shown. 
We thank the people of Salt Lake City and of Utah for our 
feeling of delight and pleasure which we shall carry with us to 
every other meeting of this Association. I am sure no other 
meeting will give a pleasanter taste of reminiscences than that 
which we have held in 1915 in this gem city. 
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¥. 


THE MOVEMENT TO AMEND THE ORGANIZATION 
AND PROCEDURE OF THE ASSOCIATION. 


A Symposium. 


[The undersigned has been a member of this Association for 
more than 20 years. After consultations with others, including 
former President Frank B. Kellogg, held during the spring of 
1913, the undersigned introduced the following resolution at 
the Montreal meeting of the Association in August, 1913: 

“ Resolved, That a special committee of five members be 
appointed by the President of the Association to consider and 
report to the Executive Committee what amendments to the 
Constitution and By-laws would be desirable with a view to 
increasing the membership of the Association, improving its 
order of business, and extending its influence in the profession 
and in the community at large.” 

A memorandum laid before the Executive Committee when 
considering the resolution was as follows: 

“1. I ask for the appointment of a committee, as provided in 
the following resolution : 

“* Moved, that a special committee of not more than ten 
members be appointed by the President, to consider and to report 
at the next annual meeting what amendments, if any, to the 
Constitution and By-laws of the Association would be desirable 
with a view to increasing the membership of the Association, 
improving its order of business, and extending its influence in 
the profession and in the nation at large.’ 

“2. This resolution asks merely for the appointment of a 
committee to consider and report; the subject of its deliberations 
has been much discussed between some of us for a year or two 
past. The public has shown that it expects much now-a-days 
from the legal profession. But there must be leadership, and this 
Association is naturally the body to take that leadership. 

“3. To that end its membership must be increased, probably 
a closer codrdination must be devised with State and County or 
City Bar Associations throughout the Union ; and for transacting 
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the business of a larger body, some slight changes in methods of 
work might be desirable. 

“4. It so happens that our brethren of the medical profession 
found precisely the same situation confronting them, and just 
12 years ago they took measures which have now made the Ameri- 
can Medical Association the best organized, the most extensive, 
and the most powerful professional association in the United 
States, if not in the world. It now numbers over 70.000 
members. Its efficiency and its leadership are an example of 
what it is possible for this Association to achieve, if it seeks with 
a will to do so. 

“5. Some of us, after consulting with our honored President, 
are convinced that it would be well worth the while of the Asso- 
ciation to look into what has been achieved by our medical 
brethren, and to consider what could be devised from their 
example, or otherwise, to advance the interests of this Associa- 
tion as the national representative of the American legal pro- 
fession. 

“6. This committee can do no harm, and it may do some good. 
It is 20 years since I had the honor of becoming a member of this 
Association, and you will not doubt that in making this motion, 
[ have only at heart the best interests of this great body and of 
our cherished profession.” 

The resolution was acted upon by the Association, by referring 
it to the Executive Committee. That committee acted favorably, 
directing the President to appoint a special committee of five for 
the purpose, the special committee to report to the Executive 
Committee. President Taft appointed the following committee: 

Chairman, John H. Wigmore, of Illinois. 

Jacob M. Dickinson, of Illinois (former President of the 
Association ). 

Peter W. Meldrim, of Georgia (President in 1914-15). 

Francis Rawle, of Pennsylvania (former President of the 
Association). 

Walter George Smith, of Pennsylvania. 

On Mr. Meldrim’s election to the Presidency in 1914, he 
appointed, to fill the vacancy on the committee: 

Stephen 8S. Gregory, of Illinois (former President of the 
Association ). 

19 
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The committee has thus far not attempted to reach final con- 
clusions on the topics above suggested. It has sought first of all 
to ascertain the views of representative members of the Associa- 
tion at large. For this purpose, it has framed a Questionnaire, 
and has submitted it to over a hundred persons. 

As explaining this Questionnaire (which with some of the 
answers is printed here following), I may here note the features 
of the present situation which led to the raising of the question. 
Bear in mind that this statement represents only the views of the 
Chairman, but that the proposal of the resolution was the out- 
growth of several consultations with active and veteran members 
of the Association. 

The following general assumptions are tentatively offered: 

A. The American Bar Association does not have the public 
influence which it deserves. 

B. It does not do its work as efficiently as it might. 

These are the general features. Let us specify a little more. 

A. Membership Organization.—(a) The Bar Association mem- 
bership is not large enough. It has a membership of, say, 10,000. 
The total number of practising lawyers in the United States is 
about 120,000. The total number of members of State Bar 
Associations is about 25,000." On the other hand, the member- 
ship of the American Medical Association is 37,000, and of the 
affiliated State Medical Associations over 70,000; although the 
total number of medical men in the United States is probably not 
much more than the number of lawyers. 

(b) The Bar Association membership is not so organized as to 
be (1) representative in its deliberations, nor (2) powerful over 
the Bar at large in its control, nor (3) influential upon public 
and legislative opinion in its action. These three features hang 
together. 


*These figures were obtained as follows: The Secretaries of the 
respective State Bar Associations reported to this committee the total 
number of members of the Bar in their respective states and of the 
members of the respective State Associations. These footed up thus: 
Members of the Bar, 113,191; members of the State Associations, 
22,890. Four states (Delaware, Idaho, Ohio, Texas) failed to report. 
Estimating their totals at 7000 and 2000 respectively, we reach the 
above totals of 120,000 and 25,000 respectively. 
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It would seem desirable to remedy these shortcomings. One 
reason is that the Bar needs always to have standards set for 
itself by which its best influences can avail to keep its lower 
influences in check ; this reason applies always. Another reason, 
due to the times, is that the community is complaining about the 
law and the Bar, and that the community is expecting things from 
the Bar which without better organization the Bar cannot possibly 
achieve. A third reason is that most of the careful deliberation 
which now goes on in the Association ends in a waste of energy, 
because there is no machinery for carrying into effect the recom- 
mendations agreed on. 

To reach these shortcomings, it would seem that among the 
specific measures worth considering should be placed (1) a large 
increase of membership, (2) some sort of a federation of 
National, State, County and City Bar Associations. There may 
be other measures. Two, of which I have heard, are: (3) the 
incorporation of all Bar Associations; (4) a fixed and permanent 
headquarters and staff for the National Bar Association. But I 
take it that (3) and (4), and others, are more or less dependent 
on (1) and (2). Presumably any and all of these are germane 
to the committee’s task. 

I add that the history of the American Medical Association 
exhibits that profession in practically our present situation up 
to 1901, with similar problems; and their wonderful success 
since that date, after amending their organization, is one of the 
things that has attracted our attention, and has led to the question 
whether their example has not some lesson for us. 

B. Procedure Methods——The American Bar Association has 
already shown signs of having outgrown its original methods of 
work, and, especially if any enlargement takes place, provision 
must be made for facing this question also. I enumerate: 

(a) Committee reports are usually one-man reports; there is 
rarely much joint effort; hence they often carry little weight, 
though the subjects are of extraordinary importance. 

(b) Committee reports never have time enough allotted at the 
annual meeting for thorough discussion ; hence, again the result 
is not representative. At the last annual meeting some 19 reports 
were disposed of in less than two working days. 
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(c) Committee reports are open for discussion to all members ; 
hence, the fanatics and irrelevant talkers often occupy too much 
time, and there is a failure of any real settlement of the issue. 
In general, the procedure does not provide for real despatch of 
business, by separating the things which require full and careful 
expert criticism from the things which do not. There is some- 
thing radically defective; and it remains to be seen what the 
remedy is. 

(d) After the Association has taken a stand on any subject, 
there is no machinery for making that recommendation effective. 
Once in a while, a committee waits on Congress; but the results 
have never been, even then, what they might be. And for state 
legislation, there is no machinery at all. This subject is closely 
dependent on the prior topic, Organization. But, as it is, the 
procedure is a failure, so far as we have any ambition to see our 
deliberations result in achievements. 

The American Medical Association, 12 years ago, solved this 
problem also. Whether their solution can be ours is a question. 
But it should be studied. The National Conference of Commis- 
sioners on Uniform State Laws has also solved it. 

In both the above general lines (membership organization, and 
working procedure) our Association has the possibility before it 
both of strengthening its own work and of setting an example 
to inspire the local Bar Associations. The task is worth all our 
energies. 

For myself, I have not proposed to press any preconceived 
notions, but merely to elicit, through the above committee, such 
views as may be already entertained on these topics by representa- 
tive members of the Association. 

The ensuing Questionnaire was therefore submitted (1) to the 
Presidents of the several State Associations, (2) to the State 
Vice-Presidents of the National Association. The collation of the 
responses has dragged through two years, partly because of the 
difficulty of getting busy men now-a-days to answer a question- 
naire, and partly because the accessible lists of officers were some- 
times out of date and repeated sendings were necessary. In some 
instances four letters to the same officer were needed. 

The answers have been selected from the mass, because space 
in this JOURNAL was limited. The selection was made so as to 
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exhibit the greatest variety of views. A perusal of them will 
repay the time spent.’ 
Joun H. Wiamors, Chairman of Committee. | 


QUESTIONNAIRE. 
A. MEMBERSHIP ORGANIZATION. 


(a) 1. Do you believe that the American Bar Association 
membership should be enlarged, and how far? 

(b) 1. Do you believe that the present organization of the 
American Bar Association membership is inadequate, and if so, 
in what way? 

2. Do you believe that some sort of a federation of the mem- 
bership (like that of the American Medical Association) for 
National, State, County, and City Associations, is desirable ; 
and if so, by what method ? 

3. Apart from the specific measure of federation, what addi- 
tional or alternative measures do you propose for extension of 
membershiv, for relation of membership to the Bar at large and 
for handling of membership on a large scale? 


AtaBAMA—Ray Rushton, President of the State Association 
(Montgomery). 

(a) 1. I believe that the American Bar Association member- 
ship should be enlarged to the extent of getting as many of the 
lawyers throughout the country, who have obtained any eminence 
in the profession, to become members thereof, as possible. 

(b) 1. I do not believe that the organization of the American 
Bar Association is inadequate. 


To anticipate possible misunderstanding, let it be here said, once 
for all, that this committee conceives itself to have nothing to do 
with the issue of race, color, or sex as a qualification for membership 
in the Association. The committee members do not even know each 
other’s views on that topic, and desire not to have that issue injected 
into their work. Any plan which the committee may recommend will 
be perfectly adjustable to the attitude which the Association at large 
now takes or may hereafter take on that issue. The committee there- 
fore especially requests that no member will have any apprehension 
that this committee will meddle with that topic. Conversely, the 
committee desires that its own work be not interfered with by any 
attempts to make its recommendations the occasion for raising that _ 
issue anew. 
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2. I do not believe that a federation of National, State, County, 
and City Bar Associations is desirable. 

3. Membership in the American Bar Association should be, to 
some extent, a distinction, and the Association should never, in 
any sense, be a guild labor union for the furtherance of the 
special interests of lawyers, but, to a large extent, a social organi- 
ation, encouraging and exemplifying high ideals of government 
and the administration of the law. 


CaLirornia—Lynn Helm, former President of the State Asso- 
ciation (Los Angeles) : 

Personally, I am in favor of requiring the members of the 
American Bar Association to be members of the State Associa- 
tions. The reasons for this are that we will be more able to select 
the members for admission in the American Bar Association; 
and it will also encourage persons to join the State Bar Associa- 
tions, where a great deal of work is being done. 

I am not in favor of a representative delegated body to ttansact 
the real business of the American Bar Association. I think, 
however, that more time should be given to discussion of bills 
and passage of measures recommended by the Association, and 
less time to the reading of papers. 

I think that the membership of the American Bar Association 
should be limited, and I think the present number is sufficient. 

I think that a federation of the membership for National, State, 
County, and City Associations is desirable, and it could be accom- 
plished by requiring the members of the American Bar Associa- 
tion to be members of the latter organization. 


ConneEcticut—George D. Watrous, Vice-President of the A. B. 
A. (New Haven). 

(a) 1. I believe that the American Bar Association should be 
enlarged with a view to ultimately taking in every member of the 
Bar throughout the country in good standing, provided such 
changes are made as to prevent overcrowding at meetings. 

(b) 1. As stated below, I think there should be either repre- 
sentative government for business purposes, or associate member- 
ship, with limited privileges. 

2. The A. M. A. is built on the basis of County Associations. 
As I understand it, they elect delegates to the State Associations, 
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and they, in turn, to the National Association. I think something 
of this kind might be worked out, so far as the business activities 
of the Association are concerned. I suppose that all members of 
the A. M. A. are privileged to attend the annual meetings, and I 
think that ours should be. 

3. I think our present system for enlarging membership is a 
pretty good one, though I am inclined to think that it might be 
worth while for the future to restrict membership to those who 
are members of State Associations. I am not quite sure about 
this, for in this state I think we have some members who are not 
members of the State Association. 

While I have tried to assist the Committee on Membership in 
securing members from this state, and have been to a certain 
extent in sympathy with its efforts, I have felt that a considerable 
increase in membership might be a misfortune, unless some radi- 
cal changes in organization were made. While, from one point of 
view, it would be extremely desirable that every reputable lawyer 
in the country should be a member of the Association, yet the 
consequences that would follow if any considerable number should 
attend the meetings, and take part in the deliberations, would be 
disastrous. As it is, I think the attendance is so large, and the 
events crowded into the few days so numerous, that anything 
like satisfactory and deliberative work is out of the question save 
in the committee room. 

If the membership is to be largely increased—and possibly even 
with the relatively large numbers we now have—I think that some 
differentiation in membership will be necessary. 

I have, to a slight degree, informed myself as to the organiza- 
tion of the American Medical Association, and think that we 
might learn much from it. On the other hand, we are much more 
talkative, as a profession, than our friends the doctors, and I am 
not sure that our members would be willing to have deliberations 
confined to a house of delegates or representatives. A reorganiza- 
tion of that general nature might be effected, and might be 
effective. 

Another idea would be to have two classes of membership; 
members in full standing, paying full dues, and with full privi- 
leges, and another class of associate members, whose dues and 
privileges should be less, and who would not be expected to take 
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part in discussions or serve on committees, though they should 
be entitled to the publications, and to be put on the rolls of the 
Association.” 


Grorc1a—Robert C. Alston, President of the State Association 
(Atlanta). 

(a) 1. I think that the American Bar Association membership 
should be enlarged so as to include all lawyers in good standing 
throughout the United States. 

(b) 1. I do not sufficiently know of the organization of the 
American Bar Association to give a fair opinion as to the ade- 
quacy of its organization. 

2. I think that the federation of membership, as outlined in 
your letter, is very desirable. We are trying to make some such 
federation in the State of Georgia. There are several reasons 
why this federation is desirable; not the least one is that it 
promotes local organizations of the Bar, and local organizations 
mean better ethics and better fellowship. Most of all, it means a 
closer power on the part of the Bar in the election of the judges. 
The Bar is much more likely to have the last word in the selection 
of its judges if there is an active, live organization of the lawyers 
in the counties and circuits. My observation is that these organi- 
zations keep down scrambles for judicial office, and where the 
judges are elected by the people, this is of vital importance. 


IpanHo—Frank S. Dietrich, Vice-President of the A. B. A. 
(Boise). 

I have felt that in its present form the organization is not very 
well qualified to represent or correctly express the sentiment of 
the Bar at large. I was not able to attend the meeting last year, 
but I was especially impressed with this view at the meeting at 
Montreal two yearsago. It struck me then that with the increase 
of membership and the increased attendance at the meetings it 
would be necessary to resort to some method of representation by 
which a few could represent and express the sentiment of many, 
and do so in some authoritative way. As it is, the meeting is a 
good deal like a town meeting or an old-time primary. 

It seems difficult to maintain really active State and Local 
Associations. If such Associations could be maintained, the 
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simple thing to do would be to recognize in the meetings of the 
American Bar Association only representatives of such local 
organizations, and in that way the national meeting would in time 
come to be a truly representative body. 

But I am not giving you much assistance. About all that I 
can say definitely is that I feel that the present organization is 
not entirely satisfactory. 


ILLinois—Robert McMurdy, President of the State Association 
(Chicago). 

The idea of having a legislative body made up different from 
what it is at present appeals to me. Suppose, for instance, that 
the legislation of the Association were left to a body voting by 
states, each state delegation being composed of the Vice-President 
for the state, the member of the Council for the state, and three 
representatives of the State Bar Association—say the current 
President, so to speak, his immediate predecessor in office, and 
the third delegate to be appointed by the State Bar Association— 
these five, or such as were present at the meeting, would cast the 
vote of the state. A better expression of the real sentiment of 
the body would suggest that matters be determined, not by a 
majority of the states, but by a majority of votes according to 
states; thus, if all five of the representatives of the state were 
present, the vote might be three to two, or four to one, in favor 
of a given proposition. If four were present, and they were 
evenly divided, the vote would be recorded 24 votes for, and 24 
votes against; if only one were present, he would, of course, have 
five votes. The delegation from a state, however, would have 
power to fill its own delegation from members in attendance from 
that state, or some provision might be made for proxies, so that a 
man could choose some one of his own views, which would be 
consistent. 

The body is so unwieldy that we get no sufficient argument, 
consideration, or deliberation. 


MaryLann—Walter I. Dawkins, President of the State Asso- 
ciation (Baltimore). 

(a) 1. There would seem to be no need for any effort to 

increase the membership of the American Bar Association, but it 
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should be allowed to keep a healthy organization and sustain a 
natural growth. 

(b) 1. I know of no special particular in which the organiza- 
tion is inadequate. 

2. I think the National Association should require membership 
in the State, County, and City Associations, where such exist. 

3. In view of my answers to the first question, I have nothing 
to say in reply to (3). 


MicuicaNn—John B. Corliss, Vice-President of the A. B. A. 
(Detroit). 

This Association should include in its membership every repu- 
table lawyer in our country, and to that end I am inaugurating a 
compaign to materially increase the membership from the State 
of Michigan. The Medical Association embraces a much larger 
percentage of the physicians of our country. The work of the 
Medical Association is naturally confined to its membership. The 
knowledge imparted through its publications is not for public 
use. The Bar Association, to be effective, must reach the people. 
Heretofore its publications have been largely confined to the legal 
profession, the large majority of whom, from their natural train- 
ing and experience, have definite views with reference to the integ- 
rity of the judiciary and government questions. While there are 
many steps that need to be taken to correct our judicial procedure, 
if the Bar Association is to become an important factor in the 
affairs of our government and country it must reach the young 
men not only in the legal profession, law schools, etc., but all 
branches of education. .... If the addresses printed by the 
Association and distributed to its members, embracing the 
speeches at the annual dinner of the Bar Association, could be 
made to reach young men and women in our educational institu- 
tions, they would be more effective than any other work of the 
Association. 


MinnEsoTA—Hugh V. Mercer, President of the State Associa- 
tion (Minneapolis). 

(a) 1. Yes; to include all active practitioners and all actual 

members of the Bar holding public positions or doing public 

service, including teaching and administration. 
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(b) 1. Yes; it does not, in fact, get the best service which the 
average lawyer of fair ability could render; nor does it offer 
much inducement to the scientific lawyer, by recognition of pro- 
fessional service, as such. There is not enough encouragement for 
original and systematic improvement of jurisprudence, as a sys- 
tem. Some sort of scheme could be worked out, making induce- 
ment to make studies of specific questions. 

2. Yes, decidedly there should be federation. Probably by 
some method that would either coordinate the efforts of each 
state, through its Local Association, by making it a section of the 
National Association, or possibly by dividing the nation into sec- 
tions according to federal circuits, and subdividing for the states. 
There ought to be some respect paid to the distinction for service 
in the National Association, as such, and towards the betterment 
of the profession by such aid as is rendered the scientific study 
and improvement by codification, simplification of text-books, 
reduction of length of opinions, simplification of methods of 
procedure, pleadings, etc., and the proper teaching of the law. 
The actual theoretical work, therefore, could be greatly improved 
by so connecting up the post graduate systems of the law schools 
as to furnish bureaus of investigation for segregated and distinc- 
tive subjects, to furnish data to give guidance to the more scientific 
(yet overworked) minds in the trend of a practical and more 
efficient shaping of a scientific system of law. 

3. The federal circuits should be considered in placing the 
annual meeting, particularly on a basis of the number of mem- 
bers of the Bar, and the percentages of membership in the 
Association. 


Misstsstpp1—F.. F. Noel, Vice-President of the A. B. A. 

(a) 1. I do believe the membership of the American Bar 
Association should be enlarged. It should embrace a membership 
extending throughout each state. Through such membership it 
could more effectively operate on County and State Bar Asso- 
ciations, thereby extending its influence and effectiveness. 

(b) 1. I do not think the organization is inadequate, except 
as set forth in next response. 

2. Ido think some sort of federation (like that of the American 
Medical Association) is desirable, because it would make the 
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influence of this Association more extensive, and quicken the 
success of reforms it may advocate. The attention of Congress- 
men and legislators would be thus more easily reached and more 
decisively touched. 


Missouri—Edward J. White, President of the State Association 
(Kansas City). 

1. I do believe the American Bar Association membership 
should be enlarged to include the best membership of the Bar of 
the various states, as far as possible. 

2. I believe that some sort of federation of the members, like 
that of the American Medical Association, for National, State, 
and County Associations, is desirable. 

3. I believe the acquisition of additional members for the 
Federal Association ought to be through committees of the 
several State Bar Associations. 


NesraskAa—H. H. Wilson, President of the State Association 
(Lincoln). 

(a) 1. I am in favor of increasing in all legitimate ways the 
membership of the American Bar Association, for the reason 
that its influence upon the profession generally is good; and 
the lawyers are far more apt to become familiar with the publi- 
cations of the Association if they are members. 

(b) 1. I am inclined to think that the American Bar Associa- 
tion has been reasonably efficient as an organization, and perhaps 
as efficient as so large a body can expect to be. Naturally, as it 
increases in membership, the actual work must be done more and 
more by committees, and discussions on the floor of the Associa- 
tion must be more and more limited. 

2. If I understand the plan of the American Medical Associa- 
tion, it would be to have State Associations send delegates to the 
National Association, and these delegates would constitute the 
membership of the National Association. I should very much 
doubt the wisdom of this kind of an organization. I fear it would 
gradually diminish the general interest of the profession in the 
Association. As it now is, every considerable lawyer ought to 
become a member of the Association, in the hope that once or 
more during his career as a lawyer he might be in actual attend- 
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ance, and might reasonably hope to participate to some extent in 
the work of the Association, and, naturally, it would lead him to 
become more or less familiar with the annual reports of the 
Association. On the other hand, if the membership of the 
National Association is restricted to delegates from the State 
Associations, I fear the other members of the Bar would have 
but little interest in the National Association. 

3. With the increased percentage of members who received 
their education at law colleges, we may reasonably expect a more 
active interest on the behalf of the mass of the profession in 
scholarly legal matters, and this would naturally increase the 
membership of the Association. A concerted effort might be made 
by the State Bar Associations to encourage the joining of the 
National Association by the members of the Bar generally. The 
expense is so light and the advantages to be gained by familiarity 
with the work of the Association are so great, that every member 
of the profession should be urged to join. The expense and time 
required to attend the Associations is so great, that it is hardly 
likely that the meetings of the Association will become unduly 
large, even with a greatly increased membership. I, myself, have 
been a member of the Association for nearly 25 years, and have 
found it convenient only three times to attend the meetings of 
the Association. This largely grows out of the fact that the ordi- 
nary lawyer feels that he can stand the expense of only one outing 
during the summer, and feels constrained to go with his family 
to some convenient place for the summer, which is seldom at or 
near the place of the meeting of the Association. So, as a rule, 
the lawyer goes with his family and fails to go to the Association. 


New Mexico—Francis C. Wilson, President of the State Asso- 
ciation (Santa Fé). 

(a) 1. I believe that the American Bar Association should be 
increased, if possible, to include all reputable members of the Bar 
of each state in the Union. Each State Council should be made 
responsible for the character and professional standing of those 
who are admitted into the national organization. 

(b) 1. I feel that the American Bar Association as now organ- 
ized and conducted is sufficient. 
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2. Federation has one advantage, which is, that the delegates 
from each federated Association would possibly have a more 
vital interest in the transactions of the national organization or 
federation, and will be more likely to attend the annual meetings 
of the Association than is now the case. This would be especially 
true if the local organization paid the expenses of its delegates to 
the national meetings. 

3. In order to extend the membership of the American Bar 
Association, I would suggest the organization of a local council, 
into whose hands would be placed, in each state, county, or city, 
the power of increasing the membership of the Association and of 
passing upon the character and professional standing of those 
proposed for such membership. 


Ruopve Istanp—Amasa M. Eaton, President of the State Asso- 
ciation (Providence). 

There is one point not covered by your Questionnaire that I 
feel moved to write to you about, as it is a subject I have some 
convictions about—and that is, the importance of incorporating 
all Bar Associations. I think great good would result to our 
profession, in due course of time, if our Bar Associations were 
incorporated. Incorporation would give dignity and character, 
and would enable us to influence legislation and public opinion. 

Think of the influence of an incorporated Bar Association with 
a hundred or hundreds of years of existence, and of legal history 
back of it! Think of its traditions connected with the lives of its 
great members! 

Incorporation, and the certainty of permanence thus insured, 
would stimulate gifts of books, money, and land, resulting in 
inhabitancy in the Bar Association’s own quarters, with a library 
and all the facilities of a club. 

In the course of centuries, we should be having rich American 
equivalents to the old English Inns of Court. Admission would 
be prized and exclusion would be a severe punishment. I think 
such an incorporation should assist the courts, or perhaps without 
the court, conduct examinations for admission to the Bar, and try 
and disbar unworthy members—of course, through proper com- 
mittees. The judges should be members, not as judges, but indi- 
vidually, as members of the Bar. I think it is a great mistake 
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when judges shut themselves off from membership with their 
own profession. Then I would have our state constitutions 
amended, so that the corporation of lawyers should nominate 
judges to the legislature, and the legislature should be restricted 
to elect as judges from among those nominated by such cor- 
poration. 

In the case of our own American Bar Association, if we were 
a corporation, and acquired prestige, renown, character, and a 
history, the time would come when we would be remembered by 
our members in their wills, and sometimes, perhaps, before 
making their wills. Am I too sanguine? 


Soutn CaroLtina—T. Moultrie Mordecat, Vice-President of the 
A. B. A. (Charleston). 


(a) 1. Yes, by proper management and reorganization work. 

(b) 1. Quite inadequate on account of antiquated methods. 

2. Yes, there should be federation. The method should be a 
matter of ecnference of a proper committee and due consideration. 

3. This matter should be considered by a proper committee 
with ample power. 


TENNEsSEE—C. J. St. John, Vice-President of the A. B. A. 
(Bristol). 

(a) 1. I believe that the American Bar Association member- 
ship should be enlarged, and that it ought to have double the 
membership which it has at the present time, provided that the 
personnel of the membership is maintained. 

(b) 1. Yes, I believe that the organization of the American 
Bar Association membership is inadequate. 

2. I do not know anything about the American Medical Asso- 
ciation, and therefore cannot answer this inquiry. 

3. I do not believe in the present method of soliciting for 
membership. There is a campaign in progress by which lawyers 
in all parts of the country are importuned to become members. 
I think the Association should be so conducted that the lawyers 
would be exceedingly anxious to become members. It ought to 
be a mark of distinction for any lawyer to be a member of the 
American Bar Association. If he should advertise in any direc- 
tory it ought to be very much to his advantage to state that he is a 
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member of the American Bar Association. I think that the list 
of the members should be published separately from the annual 
report, and that these lists should be given pretty wide distribu- 
tion with wholesale houses, insurance companies, and corpora- 
tions generally. I think there should also be maintained a com- 
plaint department, and in the event any controversy arises be- 
tween any member and a client who intrusted business to him by 
reason of the fact that he was a member of the American Bar 
Association, that the question between the client and the attorney 
should be submitted to this complaint department and be passed 
upon. In other words, I believe that the American Bar Associa- 
tion should be of such practical advantage to its members that 
lawyers everywhere would seek membership. 


Trxas—John T. Duncan, President of the State Association 
(La Grange). 

(a) 1. I believe that the membership of the American Bar 
Association should be enlarged, and the enlargement should be 
subject to the limitation only of the membership of the entire Bar 
of the Union. Of course, it would be impossible to get a full at- 
tendance. A great many would never attend; but they will read 
the proceedings of each meeting, and this would be an education 
in itself. It would be equal to the attendance by a school teacher 
of one of the state normals, or equal to a post-graduate course. 
In this way, the Bar can be united, and whenever it wants any- 
thing, or demands anything, it will be in a position to enforce its 
demands. The dues derived from each member will furnish us a 
fund to pay the expenses of any committee to attend upon any 
session of Congress, to carry through any proposed amendment, 
either in the substantive law, or in the matter of procedure. 

(b) 2. I do not think that the federation should exist beyond 
the entire Bar of each county. It would be hard to keep up an 
organization in a great many counties in this state. This cannot 
even be done in the state with reference to the State Bar Asso- 
ciation. There are numbers of counties in which no members of 
the Bar have ever attended the State Bar Association ; and a great 
many who are members rarely ever attend, though they keep up 
their dues. I think, however, that the organization should be 
maintained in each county, and the organization should look 
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after both the well-being of the State Bar Association and the 
American Bar Association as well. 
3. This question is practically answered, I think, in the fore- 


going. 


VerMont—Alezander Dunnett, Vice-President of the A. B. A. 
(St. Johnsbury). 

(a) 1. I do not think that the American Bar Association 
membership should be enlarged materially. I feel that if the 
Association is to take any step respecting its membership, that 
step should be in the direction of making it more select. 

(b) 1. I do not believe that the organization of the American 
Bar Association membership is inadequate. 

2. I do not believe in a federation of the membership for 
National, State, County, and City Associations. 


Virein1ra—Robert M. Hughes, Vice-President of the A. B. A. 
(Norfolk). 

(a) 1. I believe that the membership of the American Bar 
Association should grow naturally and healthily, but I have not 
been in sympathy with the frantic efforts made in recent years to 
increase it. I think they have resulted in making elections to our 
body almost a matter of form. The membership is already so 
large that our meetings are confined to a few large cities, and even 
then there are hardly any assembly halls large enough for the 
purpose, and hardly any speakers who can make themselves heard 
without a megaphone. If they wish to remain a single associa- 
tion, I think we have about reached our limit for deliberative 
purposes. In this respect we differ from medical associations, as 
our discussions and deliberations are attended by more outsiders 
than theirs. There are hardly any of ours to which the general 
public and mixed audiences cannot be invited. 

(b) 1. This is indirectly answered by the above. So far from 
thinking the membership organization inadequate, I think that it 
is over-adequate, and that its activities can better be curtailed 
than increased. 

2. I find it difficult to form a clear answer to this question. 
It is very hard to form an association which is at once representa- 
tive and primary. If we wish to make it purely representative, 
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of course we could easily provide a method of representation for 
local Associations. It seems to me that our present organization 
is about as near as we can come practically to a combination of 
the two. At present members of State Bar Associations can send 
delegates. Possibly a scale of representation, as, for instance, one 
delegate for every 100 members of the local Association, might 
improve this in detail, and it might be well to allow representation 
not only from State Associations but local Associations. Some 
local Associations are much larger than ordinary State, Associa- 
tions. For instance, like the Bar of the City of New York. 
3. I have no suggestions in reply to this question. 


Wasuineton—Ira P. Englehart, President of the State Asso- 
ciation (North Yakima). 


(a) 1. I believe the American Bar Association membership 
should be enlarged so as to take in as many members of the Bar 
in the United States as is possible, having due regard, of course, 
to the personnel and qualifications of the proposed members. 

(b) 1. I do not believe the organization of the American Bar 
Association membership is inadequate. 

2. I believe some sort of a federation of the membership like 
that of the American Medical Association is desirable. I have no 
special method in mind. 

3. I believe all lawyers who have been actively practicing for 
a reasonable length of time should be allowed to become members 
of the National Association, and that probably one Association 
covering the United States, to be known as the American Bar 
Association, with the State Associations as adjunct, or auxiliary, 
Associations, would be a good idea; my idea being to have the 
central organization cover the entire nation, and each State 
Association to be a part of this general organization ; but to handle 
its local affairs by a State organization, auxiliary in its nature. 

I may add that I agree with the idea that the National Associa- 
tion should only admit those who have joined the State Associa- 
tion, the State Association only those who have joined the County 
or City Association, and that the National Association be governed 
by delegates sent from each State Association, and that each 
member of the State Association either be declared a member of 
the American Bar Association, or some other provision be made 
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for recognition as such. Probably the best way would be to 
declare that all members of the State Associations which have 
affiliated with the National Association should be deemed members 
of the National Association, and that the State Associations con- 
tribute so much per capita each year to maintain the National 
Association. 


Wisconsin—C. RB. Bird, President of the State Association 
(Wausar). 

(a) 1. Yes. It should include every person licensed to 
practise. 

(b) 1. Yes. It is inadequate, in that it has no power to enforce 
regulations fixing standards of ethics and conduct upon even its 
own members, much less upon others, who practise. It is also 
inadequate to make its action or opinion that of the whole body 
of practitioners. 

2. The ideal organization would be a representative body of 
delegates from state organizations, each of which is composed 
of all the persons licensed to practise in that state. Such mem- 
bership should be compulsory by law. Whether the state body 
should be a representative body, made up of delegates from 
County or City Associations, or how far the organization should 
extend, should be purely state matters. 

3. The Association should start a movement looking to the 
organization of State Associations, with complete membership, as 
above proposed, and, for the present at least, permit persons who 
have been once delegates to the American Bar Association to have 
a voice in every meeting which they thereafter attend. This 
would avoid the objection to a purely delegated body that either 
the same persons must be chosen delegates every year, or the 
Association lose the benefit of their voice. 


QUESTIONNAIRE. 


B. ProcepuraL METHODs. 

(a) What are your views as to the shortcomings—if any—in 
the present method of committee deliberations, in respect to 
securing thorough consideration and finality of settlement of the 
topics committed? And what proposals—if any—do you offer 
for improvement ? 
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(b) (c) What are your views as to the shortcomings—if any— 
in the present method of discussing and settling the recommenda- 
tions of committees at the annual meeting? And what proposals 
—if any—do you offer for improvement? 

(d) What are your views as to the shortcomings—if any—of 
the present method of dealing with resolutions or measures 
approved at the annual meeting and affecting the law or pro- 
cedure or other matters in such a way as to call for later action 
by some agency of the Association? And what proposals—if 
any—do you offer for improvement? 

(e) If you favor some change, what proposal—if any—do you 
make for separating the internal management of the Association, 
including the financial affairs, and the purely professional or legal 
views, of the Association, on lines analogous to those adopted by 
the American Medical Association in 1902? 

(f) What additional or alternative measures of any sort do you 
propose for this general purpose of improving the Association’s 
method of transacting business ? 


ConneEcticut—George D. Watrous, Vice-President of the A. B. 
A. (New Haven). 


Actual meetings of committees, I think, are very desirable, 
but with members scattered as they are throughout the country, 
I suppose it is impracticable to secure a large attendance. I 
suppose, of necessity, business must largely be conducted by mail, 
though it imposes a great hardship upon the chairmen. I have 
no further suggestions to offer. 

It would seem to me that a by-law might be adopted that in 
such cases, unless the Association otherwise order, the committee 
making the recommendation should be entrusted with the power 
and the duty of taking measures to carry it out. 

The problem which you have had to consider seems to me very 
similar to that which we, in New England, have had to meet with 
our town meetings. In small towns they serve their purposes 
admirably, but as a town grows, they first reach the stage where 
anything like real discussion is out of the question, in consequence 
of the numbers, and where it is difficult to provide a proper 
meeting place or to get business properly transacted; then we 
have to resort to representative government and organize larger 
communities, as cities, with boards of aldermen, etc. 
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Minnesota—Hugh V. Mercer, President of the State Associa- 
tion (Minneapolis). 

(a) I am hardly sufficiently informed to criticise, but it has 
seemed to me that there might be great aid to the committees, or 
many of them, by an affiliation that would allow the law faculties 
to aid or suggest the things naturally coming to their attention, as 
students and teachers of systematic elementary law; they would 
be able to work out data and authorities by aid of students, or by 
aid of the alumni, that would reach the committee in some definite 
and thoughtful shape. It would, for instance, be possible to allow 
a certain institution, like Harvard, to take up and aid in the 
preparation of certain committee work; possibly other institu- 
tions to take up the same work and get the schools in practical 
touch and competition, so that the Bar would get the benefits also. 

(b) (c) The reports of committees, and recommendations, 
could be better and more skilfully handled if systematic discus- 
sion were assigned ; and each state representing a division should 
prepare its views in a limited but permanent form upon important 
matters, and two representatives were delegated, in advance, to 
prepare the views of all the states to advocate the measure, if 
desired, or oppose it, if not wanted. Legal principles cannot be 
decided by miscellaneous methods, any better than could law- 
suits. This, of course, is after the commissions or committees 
have made their recommendations. 

(d) A House of Delegates, or something of the sort, should 
pass upon important resolutions or measures, in advance, and a 
brief report should be printed of the arguments and decisions 
before the members vote upon them. Minor, or administration, 
matters or details should not bother the meeting. It should be 
left to give its thought to matters of importance to the system 
of our law. 

(e) I favor subdividing the work, so as to separate the depart- 
ments with respect to administration of internal management, 
financial affairs, and thoughtful professional studies and im- 
provement. 

(f) To this end, I would have one active manager of ability to 
see that the work was done by the necessary clerical force in all 
matters pertaining to management and to all internal matters; 
also to keep track of the more scientific work and see that each 
section did its work or gave it into better hands. The work 
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should be subdivided, so that a responsible committee of each 
state would do its share, or turn the questions back unsolved by a 
definite period in advance of the meeting. The Presidents of 
local Associations are apt to be men experienced in such work, 
and ought to be members of some system of organization that 
would take advantage of their live interest. 

It must be remembered in all of this work that the object is 
to better our jurisprudence; but that the lawyers are professional 
men accustomed to individual service. They can hardly force 
their suggestions upon the Association. Only a few can be known 
to the political end of the Association, until they reach that age 
where the best years of ambitious labors are fading into a desire 
for seclusion and rest. If some sort of original effort or investi- 
gation conid be devised that would allow the younger men to show 
their metal, as they could in the scientific investigation of other 
subjects, then something worth while could be counted upon from 
the body of active and ambitious young men who may become 
known as prominent in their profession later, but probably never 
afterwards permitted to take part in the Associations’ work. 
Anything that puts young men into the personal study of juris- 
prudence as a system is likely to improve the practitioners and the 
courts as a direct result. 


Missourt—Selden P. Spencer, Vice-President of the A. B. A. 
(St. Louis). 

(a) The difficulty with committee deliberations is that such 
deliberations do not exist. Rarely do the committees have a 
meeting in time and attendance worthy of the name of a com- 
mittee deliberation. Too frequently reports are made up by a 
single member of the committee and agreed to either ex animo 
or ex gratia. And too often by way of courtesy and not by way 
of judgment. Committees ought to be required to meet at least 
once a year or in their report to indicate at the outset that their 
report is the result of correspondence and not the result of delib- 
eration at a committee meeting. 

(b) (c) The reports of committees when considered at the 
annual meeting receive generally about as much attention as they 
deserve. As a rule, in any given year there are but one or two, 
or at best a very few, reports that actually involve important 
questions, and these ought to be given a definite time for dis- 
cussion. 
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More opportunity, however, ought to be given for discussion, 
particularly of reports that really raise important questions. The 
Executive Committee in making up the program ought to have 
before it from the Chairman of every committee a statement as to 
whether or not the recommendations of his committee are such as 
are likely to arouse discussion or are important in character, and 
reports involving important or disputed suggestions ought to be 
set down upon the program with a definite time allotted to them 
for discussion. As it is, the whole list of committees are jumbled 
together practically in a single session and are rushed through 
within the shortest possible time, and this is unfortunate. 


Nesraska—H. H. Wilson, President of the State Association 
(Lincoln). 

(a) The best way to increase the efficiency of the committees 
is to choose high-grade men who are ambitious enough to give a 
reasonable amount of time to the work of the Association, and 
then the payment of their expenses in attending committee meet- 
ings ought to insure reasonably thorough work. It is a good deal 
to ask of a busy man that he devote a considerable time to this 
work without compensation. While the Association is financially 
able to pay compensation, there is very grave doubt whether 
compensation would produce the desired result. I am inclined 
to think that it would not. 

(b) (ce) It is very difficult, with our general democratic views, 
to unduly limit the discussions on the floor of the Association. It 
perhaps will not do to cut off discussion entirely, and yet the rules 
ought to be such as would give the presiding officer, or perhaps the 
committee having the measure in charge, larger powers of restric- 
tion, so that when it is clear that the discussions are producing 
no good, they can be stopped. 

(d) It has always seemed to me that any real improvement in 
procedure in the courts must come through a few clear-headed, 
practical men, in whom the rest of the profession would have 
confidence. It seems to me such measures should be in the hands 
of a pretty large committee, and when that committee has agreed 
upon certain measures, others would naturally be inclined to 
support the committee. While this method may not be perfect, 
I do not know of any better thing to take its place. 

(e) It seems to me that the internal management of the Asso- 
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ciation, including the expenditures, might well be entrusted to a 
pretty large general committee, perhaps the Executive Commit- 
tee, so that no matters involving the use of the funds or special 
appropriations should come before the general Association at all. 
The Association could certainly trust to such a committee to carry 
on the business of the Association properly, and, in all likelihood, 
it would be done much better and more wisely than to have the 
funds directly under the control of the Association itself. This 
would leave the Association at large to deal entirely with the 
legitimate work of the Association. 

(f) I should like to see tried for a series of years the separation 
of the purely business end of the Association, that is, the running 
of the machine, from its professional work, putting the former in 
the hands of a large general committee, and leaving only the 
latter to the Association itself, and this professional work should 
itself be presented to the Association by large and well-chosen 
committees, so that the discussions would be limited, and the main 
function of the Association itself would be simply voting on the 
proposals of the various committees. 


New Mexico—Francis C. Wilson, President of the State Asso- 
ciation (Santa Fé). 

(a) I am not familiar with the present method of committee 
deliberations of the American Bar Association, but I assume that 
it is impossible to actually have meetings of such committees 
except at the time when the National Association meets. If it 
were possible, and the finances of the American Bar Association 
would warrant it, I would suggest that the expenses of the mem- 
bers of such committees be paid to a central point, where meetings 
could be held at the call of the Chairman. While we have many 
men whose purses are sufficient to permit such expenses, and who 
will give this time, yet, the greater majority of the members of 
our Associations are not so fixed financially, although they are 
willing to give their time when called upon in a good cause. It 
has been my experience that the work of committees will devolve 
upon the Chairman, unless meetings can be held at which the 
members can talk with each other upon the subject which they 
are investigating. Personal contact and verbal instructions upon 
the subject, as well as the exchange of opinions upon proposed 
measures, is of far greater value than could be realized from 
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other sources, such as correspondence. For this reason, I believe 
that committees should be organized in territories where the 
expense would not be too great to have actual meetings of the 
members, and that the expenses of the members should be paid 
when they are called upon to attend such meetings. 

(e) With reference to the matter touching upon this question, 
I would suggest that there be an entire separation of the internal 
management of the Association and its financial affairs from the 
purely professional or legal matters handled by the Association ; 
and, as far as I have been informed concerning the method 
adopted by the American Medical Association in 1902, I believe 
that their system could be adopted with profit to our Association. 


Soutn Carotina—T. Moultrie Mordecai, Vice-President of the 
A. B. A. (Charleston). 

(a) Important committees should hold meetings in vacation. 

(b) and (c) Correspondence is inadequate, and there is too 
much hurry in three days of the meeting. 

(d) This question is answered (a), (b), and (c). 

(e) Hard to answer. Should be the result of consideration by 
a proper committee representing all the elements in the Asso- 
ciation. 

(f) Already answered under (e). 


Virernta—Robert M. Hughes, Vice-President of the A. B. A. 
(Norfolk). 

I can best answer these questions in one. I think that the fact 
of our increase of numbers, the short time given to our meetings, 
and the general interruption and confusion due to the social 
features and to the multitude of questions to be passed upon, have 
made the general meetings of the Association no longer delibera- 
tive assemblies. The most vital questions are often brought up 
and passed upon almost without debate. The committees, it 
seems to me, have done their work faithfully, but no matter how 
careful their reports may be they are pigeon-holed or slurred over 
in such a way that there is but little inducement to the commit- 
tees to labor upon the reports. This, to my mind, is quite a 
serious defect of the Association. I can think of but two ways to 
practically overcome this difficulty. 

1. The Association might be subdivided into grand divisions, 
for instance, like the Pacific Division, the Mississippi Division, 
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and the Atlantic Division, and the subdivisions might have their 
own meetings, the program being uniform for all. At present 
the papers when read make but little impression and receive their 
main attention after being printed, and these subdivisions would 
not interfere with that. In addition, it would enable the Asso- 
ciation to meet around the country more and thereby popularize 
itself and increase its local influence, a thing impossible now in 
view of the fact that, as stated above, only a few cities are large 
enough to provide accommodations for the general meeting. The 
danger of this scheme is the ultimate subdivision of the Associa- 
tion into two or three. Possibly it might be a benefit rather than 
a danger. 

2. Another way to obviate this difficulty inherent in the present 
size of the Association would be to greatly increase the size of one 
of the committees, say, for example, let the Executive Committee 
consist of at least one member from each state and meet and have 
its deliberations extending over several days, like the present 
Commissioners on Uniform State Law, and give this committee, 
whether you call it Executive or by some other name, the powers 
of a board of directors of a corporation, including the power to 
receive reports of large committees on all legal questions or prob- 
lems, and the power to finally pass upon them. Then let the 
general meeting of the Association be like a stockholders’ meeting 
of a corporation, simply for the purpose of electing officers and 
attending to the routine business ordinarily attended to by such 
meetings. As an extra precaution, it might be judicious to give 
the general meeting the power to rescind any action of the main 
committee or board on questions of general policy, thus protect- 
ing the Association in extreme cases. A scheme of this sort 
might be worked out by making the general board the only com- 
mittee and letting the other committees be sub-committees under 
that body. In such case it might be better to make it consist of 
two members from each state so as to give it dignity and force by 
its strength. 

But, after all, whatever faults of detail there may be, I think 
we must all admit that the American Bar Association and its 
present Constitution has done splendid work and will continue 
to do splendid work, the only danger in my judgment being that 
attempts to increase the quantity rather than the quality of its 
members tend to destroy its usefulness as a deliberative body. 
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VI. 
ORGANIZATION AND WORK OF THE BUREAU OF 
COMPARATIVE LAW. 

The place of the former Annual Bulletin cf the Bureau of 
Comparative Law has been taken by this JOURNAL. 

The objects of the Bureau continue as heretofore. They 
include the translation into English of foreign laws, the prepara- 
tion of bibliographies in its special field, and the consideration 
of foreign legislation and jurisprudence with a view to present 
information and materials of value to lawyers, law teachers and 
law students. 

All members of the American Bar Association and of the 
Bureau of Comparative Law receive the AMERICAN Bar Asso- 
CIATION JOURNAL every quarter. 

All members of the Association are by that fact also members 
of the Bureau. Any State Bar Association can become a member 
on payment of $15 annually, and will then be entitled to send 
three delegates to the annual meeting of the Bureau and to 
receive five copies of the AMERICAN Bar ASSOCIATION JOURNAL. 
Any county, city, district, or colonial Bar association, law school, 
law library, institution of learning or department thereof, or 
other organized body of a kind not above described, may become 
a member on payment of $6 annually, and will then be entitled 
to send two delegates to the annual meeting of the Bureau and to 
receive two copies of the JourNaL. Any person eligible to the 
American Bar Association, but not a member of it, can become 
a member of the Bureau on payment of $3 annually, and will then 
receive the JOURNAL. 

Distinguished foreign jurists, legislators, or scholars may be 
elected honorary members. They pay no fees. 

The authorship of the contributions of the Bureau to the 
JOURNAL is indicated in each case by the initials of the writer. 


HONORARY MEMBERS OF THE BUREAU. 
The Rt. Hon. Viscount Bryce of Dechmont, O. M., D. C. L., LL. D., 
F. R. S., of England. 
Franz von Liszt, Jur. Dr., of Germany. 
D. Joseph Jitta, Jur. Dr., of Holland. 
Manuel Torres Campos, Jur. Dr., of Spain. 
Estanislao S. Zeballos, Jur. Dr., of Argentina. 
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All editorial communications should be addressed to the 
Chairman, who will see that they reach the proper sub-editor. All 
books for review should also be sent to him. 


RECENT TRANSLATIONS OF FOREIGN LAWS, NOW 
ACCESSIBLE. 


French Civil Code, by Cachard. 
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‘STATE BAR ASSOCIATIONS AND OTHER INSTITUTIONS 
NOW MEMBERS OF THE BUREAU. 
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New York State Bar Association. 
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Bar Association of Tennessee. 

South Dakota Bar Association. 
Michigan State Bar Association. 
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University of Chicago Law School. 
Cornell University College of Law. 
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Northwestern University Law School. 
The Western Reserve University Law School. 
University of Nebraska Law School. 
Boston University Law School. 
University of Missouri Law School. 
Chicago Correspondence School of Law. 
University of Michigan Department of Law. 
Harvard University Law School. 
University of Illinois. 

Pittsburgh Law School. 

Richmond College Law School. 

Illinois Supreme Court Library. 
Wisconsin State Library. 

Missouri State Library. 

Connecticut State Library. 

Michigan State Library. 

Minnesota State Library. 

State Law Library of Washington. 
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California State Library. 
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